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Going Green: A First Look at Canada’s 
Proposed Cannabis Act
In advance of annual 4/20 themed celebrations, the federal Liberal government introduced 

draft legislation legalizing the recreational use of cannabis throughout Canada. It is anticipated 

that development and implementation of the associated local regulatory schemes will be one 

of the most significant expansions to local government responsibilities in recent memory. 

For local governments, the proposed Cannabis 
Act has potentially significant implications for 
zoning bylaws, building inspections, health and 
safety regulations, business licencing, public 
nuisances, and workload for local inspection 
and enforcement personnel. This article 
provides a brief overview of key features of the 
proposed regime and highlights key issues that 
local governments should be aware of as the 
federal government 
moves toward the 
legalization of 
recreational cannabis.

Broadly speaking, 
the purpose of the 
Cannabis Act is to 
legalize possession 
and use of cannabis for 
recreational purposes, 
in a similar manner 
to the regulation of 
alcohol and, in some ways, tobacco. The draft 
legislation would permit adults (defined as 
persons aged 18 and older) to possess up to 
30 grams of dried cannabis (or an equivalent 
amount in other prescribed forms) in a public 

place. Possession over the limit or possession 
of “illicit cannabis” obtained from other than a 
licenced producer may still be prosecuted as 
an indictable offence.

Adults may also grow their own cannabis, 
subject to a limit of 4 plants of 1 metre or less 
in size per residence. Growing rights may not 
be assigned to another person, as is currently 

permitted under 
the medical access 
framework. Medical 
access will continue 
to be regulated by the 
Access to Cannabis 
for Medical Purposes 
Regulation.

The proposed Cannabis 
Act also sets strict 
limits on advertising 
and promotion by 

producers and distributors. Packaging must 
be plain and sponsorships and advertising, 
other than informational advertisement at the 
point of retail sale, is prohibited.
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Municipalities will want to work as closely 

as possible with the provincial government 

in establishing these regulations, to help 

ensure an appropriate distribution of powers, 

responsibilities, and revenues.



2          May 2017

In addition to the more serious indictable 
offences, the Cannabis Act establishes 
a ticketable offences regime, whereby 
infractions may be dealt with by way of a 
standard form ticket combining summons and 
information and issued by a peace officer. The 
draft Act provides that the Attorney General 
of Canada may enter into an agreement with 
provincial or local governments regarding the 
prosecution of ticketable offences committed 
in their jurisdictions, the collection of fines and 
fees, and the sharing of such revenue for the 
purpose of compensating “in whole or in part” 
for the administration and enforcement of the 
ticketing regime. 

The federal government has authority under 
the draft Act to establish and administer a 
system of licences and permits that authorize 
the “importation, exportation, production, 
testing, packaging, labelling, sending, delivery, 
transportation, sale, possession or disposal of 
cannabis or any class of cannabis”. Where no 
provincial legislation regulating recreational 
cannabis sales within a particular jurisdiction 
has been enacted, recreational cannabis will 
be available for purchase by individuals via 
mail-order from federally licenced entities. 

However, provincial governments are 
specifically empowered and are generally 
expected to enact their own legislative 
measures authorizing and regulating cannabis 
sales within their jurisdiction, consistent with 
the federal Cannabis Act and subject to the 
following requirements for such commercial 
licensees:

In addition to the ability to establish a retail 
sales system, permissible provincial deviations 
from the federal framework include the 
following:

We expect that in BC, provincial regulatory 
legislation will be established under the final 
Cannabis Act and that local governments 
will have a significant role to play. If retail 
cannabis establishments are authorized under 
a provincial framework similar to the existing 

(a) they may sell only cannabis that
 has been produced by the 
 holder of a federal production 
 permit; 

(b)  they may not sell cannabis to 
 persons under 18;

• Increase the minimum
 age requirement for purchase 
 and possession above 18;

• Lower the personal possession 
 limit below 30 grams;

• Reduce or eliminate the ability 
 to produce homegrown 
 cannabis, or impose conditions 
 such as requiring that the local 
 government be notified of the 
 home production operation;

• Restrict consumption of 
 recreational cannabis to 
 certain specified locations (e.g. 
 prohibit consumption in   
 vehicles or in establishments 
 that serve liquor).

(c)  they are required to keep
 appropriate records respecting 
 their activities in relation 
 to cannabis that they possess 
 for commercial purposes; and
(d)  they are required to take
 adequate measures to reduce 
 the risk of cannabis that they 
 possess for commercial 
 purposes being diverted to an 
 illicit market or activity.
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dispensaries which have sprung up in advance 
of legalization, they will be subject to zoning 
and business licensing bylaws. There may also 
be delegated authority for local governments 
to establish special categories of licences with 
specific criteria, similar to systems which have 
been piloted in jurisdictions such as Vancouver 
and Victoria. The extent to which the conditions 
of such local licencing may be provided for or 
circumscribed at the provincial level will depend 
on the content of the provincial establishing 
legislation enacted under the Cannabis Act. 
Municipalities will want to work as closely 
as possible with the provincial government 
in establishing these regulations, to help 
ensure an appropriate 
distribution of powers, 
responsibilities, and 
revenues.

Permitted personal 
production at 
residences will be 
subject to applicable 
building and health 
and safety regulations. 
Traditionally, the 
production of cannabis 
in personal dwellings 
has been associated with unauthorized 
modifications to systems such as ventilation, 
electricity, and water, creating safety hazards 
and health risks such as mould, pesticide 
exposure, and fire. 

Health Canada inspectors have been unable 
to provide effective oversight of home grow 
operations due to the rapidly increasing 
number and the inability of inspectors to enter 
a private residence without either permission 
from the occupant or a warrant.

Any personal cannabis under the recreational 
regime must be grown without reliance on 
such unauthorized structural modifications, 
and local governments are within their rights 
to enforce any bylaw violations despite the 

legality of the production itself. Significant 
security measures may also be utilized to deter 
theft from personal production operations. It is 
expected that, as a retail framework develops 
and prices stabilize, many users will opt to 
purchase rather than grow their own cannabis, 
similar to the current situation with alcohol 
and tobacco.

The Act also provides for federally established 
inspection powers, including information 
requests and search and seizure provisions for 
properties or vehicles being used for activities 
which may be regulated under the Act. The 
Minister may designate any individuals or 

class of individuals as 
inspectors. Depending 
on the extent to which 
local governments are 
expected or authorized 
to participate in 
regulatory offence 
prosecutions under 
the new Cannabis Act, 
consideration may be 
given to advocating 
for bylaw officers to 
have access to these 
powers. Federal 

warrants are required for access to a dwelling-
house, and “access via telecommunication” 
must be done only with the knowledge and 
consent of the owner. 

For local governments conducting regulatory 
inspections for enforcement of business or 
zoning bylaws, care will have to be taken to 
ensure that information obtained under a 
Community Charter administrative warrant 
is not used inappropriately in offence 
proceedings, in potential violation of the 
Charter of Rights and Freedoms. Where peace 
officers will be accompanying local inspection 
personnel under Community Charter warrants, 
their role must be limited to keeping the peace 
or they risk running afoul of prohibitions 
against unreasonable search and seizure. 

Traditionally, the production of cannabis in 

personal dwellings has been associated with 

unauthorized modifications to systems such 

as ventilation, electricity, and water, creating 

safety hazards and health risks such as 

mould, pesticide exposure, and fire.
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Where information sharing is an element of 
interjurisdictional regulation and enforcement, 
local governments should be aware that privacy 
rights are abridged by Part 11 of the proposed 
Act, which allows the Minister broad powers to 
collect, disclose and use personal information 
in relation to recreational cannabis production, 
distribution, and sale without notification or 
permission.

Federal fees may be established under the 
proposed Cannabis Act. These fees cannot 
exceed federal costs of administration. 
However, the level of these fees and the need 
to keep costs of legal cannabis low enough 
to encourage users to obtain the drug legally 
rather than through the black market may 
practically circumscribe provincial and local 
abilities to impose fees sufficient to cover their 
own costs. This will be another area where 
communication and advocacy between levels 
of government will be important as the final 
framework is established.

To address the issue of impaired driving, 
a blood-testing mechanism to determine 
impairment from THC has been proposed. 
A driver found with a blood content of 2 to 5 
nanograms/ml of THC may face a maximum 
penalty of $1,000, as well as a driving ban. 
The penalties are increased if the driver is 

also impaired by alcohol. Current scientific 
evidence indicates that blood THC content may 
not be a reliable metric; if these provisions 
are enacted in their current form, significant 
Charter of Rights and Freedoms challenges can 
be expected to follow in short order, which 
may result in the suspension of their effect. 
This may leave the recreational cannabis 
framework in place with no viable ability to 
police impaired driving, which represents a 
significant safety concern.

This bill is not yet law in Canada, and the final 
legislation may still look quite different from 
what is before the House of Commons today. 
What is clear, however, is that provinces will 
be playing a critical role in regulating cannabis 
retail sales, and local governments will 
need to adapt their bylaws and enforcement 
mechanisms in order to accommodate the new 
approach to cannabis in Canada. The federal 
government aims to have the bill approved 
by the summer of 2018. Until that time, the 
current Access to Cannabis for Medical Purposes 
Regulations remain the regulatory authority for 
local governments.

Elizabeth Anderson
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The Perils of Dismissing Probationary 
Employees Without Notice
In BC, employers can theoretically terminate the employment of probationary employees without 

having to provide reasonable notice if the employee is unsuitable for continued employment. 

The standard of unsuitability is a lower standard than just cause. Therefore, it is easier for an 

employer to prove unsuitability than just cause. However, a recent decision of the BC Supreme 

Court highlighted the risk to employers who wish to terminate the employment of a probationary 

employee without notice.

In Ly v. British Columbia (Interior Health 
Authority), the employer terminated the 
employment of a probationary employee 
and provided no notice on the basis that the 
employee was unsuitable. The employment 
agreement did contain a probationary term, 
which was valid and enforceable. However, the 
Court found that the employer did not meet 
its legal obligation to carry out a good faith 
assessment of the employee’s suitability for 
continued employment.

The Court determined that Mr. Ly worked in an 
environment that was challenging to manage 
and made a concerted effort to understand 
the expectations of his position. Even though 
Mr. Ly expressly asked his employer for the 
opportunity to understand the expectations of 
his position, the Court found that the employer 
did not act fairly or with reasonable diligence in 
providing that opportunity or in assessing his 
suitability. Mr. Ly was awarded three months’ 
reasonable notice.

The Court also noted that a probationary 
employee is still entitled to be paid in accordance 
with the reasonable notice provisions in the 
Employment Standards Act. A probationary 
period can be longer than the minimum notice 
provided for in the Employment Standards Act, 
and the standard for dismissal will still be 
suitability. However, the probationary employee 
is entitled to be paid notice in accordance with 
the Employment Standards Act. That notice will 

be minimal, as employees are not entitled to 
notice until they have worked for three months 
and are entitled to 1 week of notice. This notice 
does not increase until an employee has been 
employed for 1 year.

Therefore, local government employers will 
want to ensure that any probationary language 
included in employment agreements expressly 
provides that the probationary employee 
will be paid notice in accordance with the 
Employment Standards Act if their employment 
is terminated during the probationary period. 
Otherwise, there is some risk that a court 
will find the probationary term unenforceable 
and reasonable notice will be assessed in 
accordance with the common law, which 
will generally be substantially more than 
the minimum notice required under the 
Employment Standards Act.

We still recommend that local governments 
include express terms in employment 
agreements regarding probation. These 
terms should clearly set out the length of the 
probationary term and that the purpose of the 
term is to assess the employee’s suitability for 
continued employment. Local governments 
will want to ensure that probationary terms 
do not provide less notice than that under the 
Employment Standards Act.

Proving that an employer has undertaken an 
assessment of a probationary employee’s 
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would constitute a breach of the contribution 
agreement. However, it remains the case that 
local governments are not parties to NWPTA 
and, until recently, there was no mechanism 
(outside of possible obligations under grant 
funding agreements) that forced or otherwise 
motivated local governments to comply with 
NWPTA procurement requirements. To date, 
BC has not passed any legislation directly 
requiring that local governments comply with 
NWPTA’s requirements for open, transparent, 
and non-discriminatory procurement.  

In July of 2015, the bid protest mechanism 
under Articles 35 to 43 came into force, 
establishing a dispute resolution process 
that a supplier may engage where it believes 
a specific local government procurement is 
inconsistent with NWPTA. The process begins 
with consultation. If the dispute is not resolved 
through consultation, the supplier may then 
request the appointment of an arbiter to 
rule on whether the procurement has been 
conducted in accordance with NWPTA. After 

Nevertheless, fairness in procurement, 
including local government procurement, is 
central to NWPTA. Article 14 says the parties 
will provide “open and non-discriminatory 
access” to local government procurements 
if the value of the procurement is $75,000 
or greater for goods or services or $200,000 
or greater for construction. Part V(C) 
sets out some limited exceptions to these 
requirements, including “where it can be 
demonstrated that only one supplier is able to 
meet the requirements of a procurement” and 
“where an unforeseeable situation of urgency 
exists and the goods, services or construction 
could not be obtained in time by means of open 
procurement procedures”.  

Funding agreements between local 
governments and senior levels of government 
often include a requirement that the local 
government comply with NWPTA or with 
other trade agreements such as the Canada-
wide “Agreement on Internal Trade”. In such 
case, a failure to comply with NWPTA (or AIT) 

Cost and Recoupment Awards Under 
NWPTA: What’s the Deal?
The New West Partnership Trade Agreement (NWPTA) is an agreement between BC, 

Alberta, Saskatchewan and now Manitoba aimed at eliminating obstacles to trade, 

investment and labour mobility across these provinces. Local governments are not parties 

to this agreement and, as a result, there is no privity of contract with local governments. 

Carolyn MacEachern

suitability in good faith can be difficult, and 
when an employer terminates the employment 
of an employee without notice, litigation is 
more likely to result. Therefore, we generally 
recommend that a probationary term 
expressly provide the amount of reasonable 
notice that will be provided if an employee is 
dismissed during the probationary period. 
This should substantially reduce the risk that 
local governments will be in the position of 

having to prove that they undertook a good 
faith assessment of the employee’s continued 
suitability for employment.
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considering any written submissions from the 
supplier and local government, the arbiter 
prepares a final report that may, among 
other things, contain recommendations as 
to how the local government may bring itself 
into compliance with NWPTA. The arbiter’s 
report may also include a “cost award” of up 
to $50,000 (usually against the unsuccessful 
party) and, if the local government has not 
complied with NWPTA, a “recoupment award” 
of up to $50,000 against the local government. 
The “cost award” is to cover the costs of the 
bid protest itself. The “recoupment award” is 
to reimburse the supplier for its reasonable 
costs of preparing a proposal or bid for the 
particular procurement opportunity.

As with the rest of NWPTA, local governments 
have not signed on to this bid protest 
mechanism. How then do the provincial 
government parties to NWPTA get around 
the doctrine of privity of contract to force 
local governments to comply with NWPTA’s 
procurement requirements and bid protest 
mechanism? They do this by enacting 
legislation that enables suppliers to enforce 
“cost awards” and “recoupment awards” in 
the same manner as a legal judgment against 
the local government. In fact, Article 40(3) of 
NWPTA requires that each NWPTA party enact 
such legislation.

In February of 2016, BC’s Lieutenant 
Governor in Council enacted the Domestic 
Trade Agreement Award Regulation under 
the Enforcement of Canadian Judgments and 
Decrees Act. The effect of that Regulation and 
that Act is to permit a supplier who obtains a 
“cost award” or “recoupment award” under 
NWPTA to register the award by filing it in the 
BC Supreme Court registry. Once registered, 
the supplier may enforce the award as if it 
were a judgment of the BC Supreme Court 
against the local government. In essence, 
the Regulation gives ‘teeth’ to NWPTA’s 
procurement requirements by enabling 
disgruntled suppliers who successfully 

proceed through the bid protest mechanism 
and obtain a “cost award” or “recoupment 
award” to then collect the award in the same 
manner as a judgment of the court.  

As a result, a local government that does 
not comply with NWPTA’s procurement 
requirements, or chooses not to participate in 
the NWPTA consultation and arbiter process 
in the event of a supplier complaint, may 
ultimately be faced with a financial judgment 
against it for up to $100,000. While it remains 
to be seen the extent to which suppliers will 
use the NWPTA bid protest mechanism, it will 
be prudent for local governments to comply 
with NWPTA’s procurement requirements. 

The doctrine of “privity” is 
fundamental to contract law. 
Privity means only the parties 
to an agreement can be bound 
by the terms of that agreement. 
This doctrine puts parties to 
a private contract in a very 
different position than persons 
who are subject to laws made 
by governments acting under 
constitutional or delegated 
authority. In the latter context, 
you can be punished for 
disobeying laws you didn’t even 
know about, let alone agree to.
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Below are some key points (from the smallest 
adjudicating body to the biggest) to illustrate 
the shift in dispute resolution:

Civil Resolution Tribunal – eCourt for $5,000 
claims, with a possibility to go higher

Currently, the Civil Resolution Tribunal Act 
is only partially in force, despite being first 
adopted in 2012. The key provisions that 
are expected to come into force on June 1st 

are those that give the Tribunal jurisdiction 
over claims worth $5,000 or less for debt, 
damages, specific performance of a contract, 
or recovery of personal property (ss. 3.1-3.4). 
A person making a claim within the Tribunal’s 
jurisdiction must use the Tribunal process. 
Certain claims relating to the Strata Property 
Act must also come before the Tribunal. 

Local governments should also note that the 
Provincial government benefits from a statutory 
exemption from Tribunal proceedings, but 
local governments are not presently excluded. 
The Tribunal has a general authority to 
refuse to adjudicate claims that it considers 
too complex or otherwise impractical for the 
dispute resolution process (s. 11(c)), and the 
Legislature may also adopt regulations that 
exclude certain matters from the Tribunal’s 

jurisdiction. It remains to be seen whether 
low-value local government claims will be 
considered complex, however a significant 
question for local governments will be whether 
debts payable as a result of a bylaw notice or 
municipal ticket information may be recovered 
using the Tribunal. We will be waiting to see if 
the Legislature adopts regulations after June 
1st that provide some clarity on that issue. 

The Act provides that, even before the claim 
comes before the Tribunal, the parties may 
be required to engage in an online dispute 
resolution mechanism. This would suggest 
that the Legislature sees benefit in asking 
disputants to articulate their complaints, as 
this may result in a negotiated solution. If 
no solution is reached, then the Tribunal will 
hear the claim and in doing so may conduct 
the proceeding “with as little formality and 
technicality and with as much speed as 
permitted by the requirements of this Act, the 
rules and a proper consideration of the issues 
in the dispute” (s. 18) and may require the 
parties to use electronic communication tools 
(s. 19). 

These rules suggest that the Legislature 
considers it sufficient to have a provincially 
appointed adjudicator decide small value 

Big changes to small claims coming 
June 1st
The Attorney General’s office has announced that June 1st will see a number of 

changes to how small claims will be handled in British Columbia. These changes, 

which are not unexpected, will provide some exciting (or confusing) developments 

in how civil claims are handled. In short, the jurisdiction of the Provincial Court, 

Small Claims Division is being expanded so that the Court may handle larger value 

claims (up to $35,000) and also carry on an oversight role for the new Civil Resolution 

Tribunal. The Tribunal, which might have been called a “smallest claims court” if it 

was presided over by judges, is a new online dispute resolution body that has been 

given jurisdiction to handle the smallest value claims (up to $5,000). 
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disputes, without the need for all the trappings 
and rigid protocols for tendering evidence 
associated with court. Strictly speaking, the 
Tribunal does not replace a court, because 
any decision by the Tribunal can be disputed 
within 28 days, thereby triggering a claim to be 
heard completely anew in either the Provincial 
Court (most claims) or the Supreme Court 
(some strata disputes). There is nevertheless 
an expectation by the Legislature that 
some parties will 
consider their claims 
sufficiently resolved 
by the Tribunal.

The Legislature 
does not limit the 
potential benefit of 
this informal process 
to just the smallest 
claims. Parties may 
consent to claims 
between $5,000 
and $35,000 being 
“facilitated” using 
Tribunal processes, 
but not ultimately 
decided the Tribunal. 
The Civil Resolution Tribunal Act also generally 
excludes the participation of lawyers, but does 
permit them in limited circumstances. The 
reader can decide whether the exclusion of 
lawyers is a benefit, however local governments 
should nevertheless note that if they are 
seeking to make or are asked to respond to 
claims using the Tribunal’s processes, direct 
lawyer representation should not be expected. 
Some claimants may seek to facilitate claims 
up to $35,000 simply to keep the lawyers in the 
background.

Provincial Court, Small Claims Division – 
Bigger and broader

Concurrent legislative changes mean that 
the Provincial Court’s jurisdiction over small 
claims will be raised on June 1st to $35,000. The 

new legislation will enable a party to move a 
current Supreme Court claim to the Provincial 
Court, because the claim now falls within the 
new monetary limit. Ongoing small claims, 
in which the amount alleged to be owing was 
reduced because it exceeded the $25,000 limit, 
may also be increased up to the new $35,000 
limit.  Local governments making or defending 
claims near this dollar range may wish to 
contact their lawyers to discuss the impact of 

these changes on their 
cases.

The Provincial Court 
will also be given the 
power to order that a 
matter not come before 
the Civil Resolution 
Tribunal, even if it is 
otherwise within the 
Tribunal’s jurisdiction. 
A party relying on this 
power is presumably 
expected to apply to 
the Provincial Court 
for an order stopping 
the Tribunal from 
handling a claim. Such 

orders prohibiting a person from exercising a 
statutory power of decision usually fall within 
the jurisdiction of the Supreme Court of British 
Columbia. The Provincial Court may also make 
orders to enforce settlements and undisputed 
decisions reached using Tribunal proceedings.

Supreme Court – More money, fewer strata 
disputes

The above-mentioned changes mean that the 
Supreme Court of British Columbia is now 
expected to deal with fewer claims, at least 
at first instance. Claims within the $25,000-
$35,000 range and certain strata disputes, 
including those relating to unpaid strata fees 
or fines, unfair actions by a strata corporation, 
irregular conduct of strata meetings, or use 
of common property, must be considered first 

Local governments making or defending 

claims near the $25,000 range 

may wish to contact their lawyers 

to discuss the impact of these changes 

on their cases.
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In 1977, the Regional District passed a 
resolution not to issue building permits for 
the affected properties unless the applicant 
provided a letter confirming that the applicant 
had been advised of an erosion hazard and 
that the applicant accepted responsibility for 
any damages. The three properties at issue 

were located on the banks of the Nechako 
River. Following an erosion event in 1976, 
the Province’s Water Investigation Branch 
inspected the area. The Branch wrote to the 
Regional District to draw its attention to the 
situation as there were, at that time, a number 
of undeveloped properties located along the 

Michael Moll

by the Civil Resolution Tribunal. The Supreme 
Court may still become involved with these 
claims if they are disputed or appealed.

Many local government-specific civil 
proceedings, including actions to enforce 
bylaws, judicially review local government 
decisions, and councillor disqualification 
proceedings, will remain in the Supreme Court. 
However, starting June 1st local governments 
might begin seeing claimants who seek to 
have the Civil Resolution Tribunal help resolve 
their claim for a minor slip-and-fall, or for an 

unpaid service contract. Although the Tribunal 
is designed to be a lawyer-free process, 
local government staff should not hesitate to 
contact their lawyers regarding any questions 
and concerns arising from the new process.

Limitation Period Provides Relief from 
Liability for Negligence in Issuing 
Building Permit
The recent decision in Lewis v. Fraser-Fort George (Regional District), 2017 BCSC 

449, highlights the potential for liability for permitting construction in hazard-prone 

areas. The decisions by the Regional District which could have attracted liability 

pre-dated the introduction of the development permit powers. Had the properties in 

question been designated development permit areas for the protection of development 

from hazardous conditions, there might have been no residential construction, no 

financial loss to the owners and, consequently, no claims would ever have been brought 

against the Regional District. The claims of three property owners were ultimately 

dismissed due to the failure to bring the claims within the limitation period. Had it not 

been for the limitation period, the Court was clear that there would have been liability 

for issuing building permits for erosion-prone properties.
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erosion-prone bank of the river. That in turn 
led to the Regional District’s 1977 resolution. 
In 1986, the Regional District amended its 
zoning bylaw to impose a 30 metre building 
setback from the banks of the Nechako. Two 
of the three plaintiffs built their homes after 
the setback came into effect, but without 
being required to acknowledge they had been 
informed of the erosion hazard or that they 
would be responsible for any damages, as 
required by the 1977 Board resolution.

On the basis of the 1977 Board resolution, the 
BC Supreme Court found that the Regional 
District owed the plaintiffs a duty of care to 
warn them of the risk 
of erosion and not to 
issue building permits 
without providing 
the warning. The 
plaintiffs satisfied the 
Court that, had they 
received the warning, 
they would not have 
purchased the subject 
properties. After a 
further erosion event 
in 2007, two of the 
plaintiffs received 
partial provincial 
funding and moved 
their houses back 
from the riverbank. 
But for the successful 
limitation defence, the Court would have 
awarded them the net costs incurred for 
relocating their homes, as well as the costs 
of installing rip rap to prevent further erosion, 
which exceeded $130,000 for each of the two 
plaintiffs.

In 1998, the owners were given a copy of 
a report commissioned by the Ministry of 
Environment, which noted that the crest of 
the bank had moved 20 to 25 metres over the 
last 50 years and that their houses would be 
undermined within 50 years. The receipt of 
this report proved to be the undoing of the 
plaintiffs’ claims, as it started the running of 
the limitation period. The Court reasoned that 

the information contained in the report would 
have given the plaintiffs reason to make further 
inquiries with the Regional District, which 
would have resulted in the earlier disclosure 
of the 1977 resolution and the realization 
that they had a cause of action against the 
Regional District. By waiting a further 11 years 
to commence their claims (following another 
erosion event in 2007) the owners found their 
claims to be limitation-barred.

For property owners, the decision underscores 
the need for reasonable diligence in pursuing 
inquiries once information has been received 

that could, through 
further inquiries, 
uncover evidence of a 
breach of a duty of care. 
Failure to exercise 
reasonable diligence 
in this case came with 
significant financial 
consequences to the 
owners. For local 
governments, the 
case is a reminder that 
taking responsible 
actions to reduce 
potential liabilities 
– in this case by 
resolving not to issue 
building permits 
without an express 

acknowledgement of having received a warning 
along with an assumption of responsibility – 
can themselves lead to liability exposure if not 
followed through. However, the erosion hazard 
in this case could have been addressed by 
development permit requirements, potentially 
avoiding both the loss to the property owners, 
and the Regional District and its insurer having 
to defend a complicated lawsuit.

For local governments, 

the case is a reminder that 

taking responsible actions to reduce 

potential liabilities... can themselves 

lead to liability exposure 

if not followed through.

Barry Williamson
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Changes to Contaminated Sites 
Regulation
Significant changes to the Contaminated Sites Regulation under the Environmental 

Management Act have been made and will become effective November 1, 2017. 

The amendments will incorporate new soil, 
water, and vapour standards to reflect current 
science. These include up-to-date toxicology 
data, the new BC environmental groundwater 
model, and new environmental quality 
standards. To improve usability and process, 
the Regulations have been reorganized, 
including simplification of the format of the 
various schedules. The Regulations will now 
also address several particular land uses 
and situations, setting unique standards for 
wildlands, vapour requirements for parking 
facilities, and specific standards for high 
and low density residential land uses. For 
example, what are essentially commercial 
land use soil standards will apply to new 
high density residential land uses (3 storeys 
or more). The amendments also provide for 
transitional provisions to allow for the effective 
administration of the current regime up to and 
including October 31, 2017. 

Of particular interest to local governments is 
the absence from the current amendments 
of a number of significant changes proposed 
in previous stakeholder consultation. These 
previously proposed changes included the 
following:

It is unknown at this time whether the Ministry 
of Environment intends to make the above 
changes through a future update to the 
Regulation, undertake further consultation, 
or abandon those proposed changes entirely. 
Stay tuned.

• local governments would no 
 longer be able to opt out of
 the site identification process;
 
• subdivision, soil removal, and
 demolition permit 
 applications would no
 longer trigger contaminated 
 site identification;

• building permit applications 
 would be added as a trigger 

 to contaminated site 
 identification, along with 
 zoning amendment, 
 development permit and 
 development variance 
 permit; and

• compliance with remediation
 requirements resulting from 
 contaminated site 
 identification would be 
 policed by local governments 
 at the final building inspection 
 or occupancy permit stage of 
 redevelopment. 

Jay Lancaster
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Stricter Reviews of Video Surveillance 
Systems Expected from OIPC
The Office of the Information and Privacy Commissioner of BC (“OIPC”) has signaled that 

it plans to be “vigilant” in reviewing the use of video surveillance technology by organiza-

tions. The Commissioner signaled this position in Report P16-01, released in December 

2016, in which the OIPC reviewed the use of an audio and video surveillance system by a 

private clinic in BC. Although the report focuses exclusively on the obligations of private 

organizations to protect personal information, employees that are responsible for manag-

ing video systems used by local governments should also review the report to ensure their 

current policies and practices will withstand OIPC scrutiny. 

The surveillance system reviewed consisted of 
eight cameras that were placed in public areas 
of the clinic, such as the clinic’s lobby and 
hallways. Only one camera placed in the lobby 
recorded audio information. According to the 
clinic owner, cameras 
were completely visible, 
signs were posted 
regarding the use of 
cameras, and clinic 
staff members were 
aware of the cameras. 
The clinic owner also 
informed OIPC staff that 
recorded information 
was only reviewed 
when there was reason 
to suspect a potential 
breach or criminal 
activity. Despite these 
limits embedded in the 
surveillance system, 
the OIPC concluded that 
the clinic overused surveillance technology 
and recommended that the clinic immediately 
stop using the surveillance system as the 
clinic was not in compliance with the Personal 
Information and Protection Act.

Despite its focus on the obligations of private 
organizations, Report P16-01 sets out in detail 
the OIPC’s expectations regarding the use of 

video surveillance technology that it will likely 
apply to local government bodies as well. 
One part of the report that employees of local 
governments should review is the report’s 
discussion of privacy policies generally. Having 

comprehensive written 
policies regarding the 
use of surveillance 
technology is a good 
risk management 
tool because these 
policies may be 
used as evidence to 
demonstrate that an 
organization is meeting 
its legal obligations if a 
complaint is made to 
the OIPC. Part 4.1 of 
the report describes 
specific issues the 
OIPC expects to be 
addressed in a privacy 
policy, which provides 

a useful framework to develop the content of 
policies regarding video surveillance as well. 
At a minimum, the OIPC indicates that privacy 
policies should address issues regarding:
 

Having comprehensive written policies 

regarding the use of 

surveillance technology 

is a good risk management tool.

• the collection, use and
 disclosure of personal 
 information;
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The report contains a list of items that were 
not addressed in the clinic’s privacy policy. 
This list can serve as a useful guide for other 
organizations when reviewing or drafting the 
content of their own policies.

Another useful part of the report for local 
government staff is the report’s discussion of 
security arrangements for video surveillance 
technology and recorded material. In Part 
4.7, the OIPC reminds us that security 
arrangements must be reasonable, which will 
be assessed objectively. The requirement for 
reasonable security arrangements applies 
to local government bodies as well under 
the Freedom of Information and Protection of 
Privacy Act. Depending on the sensitivity of 
the information collected, the reasonableness 
standard may require strong security controls. 
Various security arrangement tools available 
to organizations to secure video surveillance 
systems are described in the report, including 

available administrative controls, such as 
personal information inventories and staff 
training, and physical and technological security 
controls, such as access to recorded material 
or reception equipment. Staff should review 
this part of the report to determine whether 
any of the discussed security arrangement 
tools and practices could be integrated into 
their current practices to improve the security 
of their surveillance systems.

Although the report focuses on the obligations 
of private organizations to protect personal 
information, the report indicates that the OIPC 
will likely be strict on any type of organization 
that uses video surveillance, including local 
governments. As such, employees responsible 
for the management of any surveillance 
technology by a local government should 
take the time to conduct a review of the local 
government’s policies and practices to ensure 
they are up to snuff. 

Rosie Jacobs

Fire Safety Act to Add Fire Inspector 
and Fire Investigator Roles
The new Fire Safety Act, SBC 2016, c.19, intended to replace the aged Fire Services 

Act, was given royal assent on May 19, 2016. Here are some of the key changes to 

watch out for once the new Act is brought into force by regulation:

• access to personal information 
 and processes to correct 
 personal information;

• the retention and disposal of 
 collected personal information;

• means to ensure collected 
 information and information 
 technology are used 
 responsibly; and

• the complaint process. 
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• The position of a “Local 
Assistant” to the Fire 
Commissioner is eliminated and 
replaced with Fire Inspectors 
and Fire Investigators. Municipal 
councils and Regional District 
Boards are obligated under the 
new Act to designate persons 
who meet the standards 
established by the Fire 
Commissioner as Fire Inspectors 
and Fire Investigators.

• A Fire Inspector may at all 
reasonable times enter into 
premises to conduct inspections, 
but only with the consent of 
an occupier or a warrant if the 
premises are occupied as a 
private dwelling. A Fire Inspector 
may issue an order requiring 
the owner to remedy hazardous 
conditions on the premises, but 
the requirements must not differ 
from those established by the 
Fire Code. These orders may be 
filed in the Supreme Court and 
once filed shall be considered 
orders of the Supreme Court.

• Municipal councils must 
implement a “risk-based 
compliance monitoring 
system” for public buildings, 
i.e. any building or part of a 
building which is not a private 
dwelling and which consists 
of fire safety inspections and 
fire safety assessments. The 
frequency of inspections will 
be based upon a risk analysis 
conducted in accordance with 
the regulations under the new 
Act. A municipality may by 
bylaw impose a fee for these 
inspections. The municipality 
may require an owner of a 
building to conduct fire safety 
inspections and submit the 
assessment to the municipality.  

• A municipal council or regional 
board must ensure that a Fire 
Investigator begins to investigate 
a fire within 5 days of learning 
of a fire. A Fire Investigator 
may, without a warrant, at any 
time enter land and premises 
where a fire has occurred and if 
necessary any land and premises 
near where the fire occurred for 
the purposes of the investigation.

• A Fire Chief or a person 
authorized by a Fire Chief may 
order a tactical evacuation of 
premises if he or she believes 
there is an immediate threat 
to life due to a fire hazard or 
explosion. A municipal council 
or regional district board may 
order a preventive evacuation if 
a fire hazard exists on premises 
and the owner of the premises 
has failed to comply with an 
order issued by a Fire Inspector. 
The owner of the premises is 
required to secure the evacuated 
building, in default of which the 
local authority may do so at the 
owner’s expense.  

When the new Fire Safety Act is brought into 
force by regulation, the old Fire Services Act will 
be repealed, along with section 66(1)(d) of the 
Community Charter, which currently enables 
municipal councils, by bylaw, to authorize a 
Fire Chief or other persons designated in the 
bylaw to exercise some or all of the loosely 
defined powers of the Fire Commissioner 
under section 25 of the Fire Services Act, 
including the power to take any steps he or 
she thinks advisable to remove a fire risk. 
Going forward, Fire Chiefs will be authorized 
to exercise the more precisely defined powers 
under the new Act.

Joe Scafe
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Look for us at the LGMA Conference being held in Penticton from May 16-18. On May 16, 
Mike Quattrocchi will be joining Ryan Smith, Department Manager at the City of Kelowna, 
to present a session on Air Space Parcels at the Approving Officers Workshop. On May 18, 
Bill Buholzer will be presenting a session entitled “Inclusionary Zoning: A Solution for our 
Affordable Housing Dilemma?” Our lawyers will be around the conference and otherwise 
available for meetings upon request.

On May 26, Elizabeth Anderson and Michael Moll will be speaking on Marihuana Dispensaries, 
Evidence in Enforcement Proceedings, and Entry Warrants at the LIBOA Zone 8 Section 
Meeting in Fort St. John.

A number of our lawyers will be attending the 2017 PIBC Annual Conference – Equilibrium, 
being held in Prince George from May 30 to June 2. On May 31, Guy Patterson will be presenting 
a session entitled “Subdivision on the Fringe”. On June 1, Bill Buholzer will be speaking 
about Inclusionary Zoning, and Alyssa Bradley will be joining Ray Young to present a session 
entitled “Regional Voices”.

Elizabeth Anderson and Michael Moll will be speaking on property maintenance standards at 
the LIBOA Annual Conference in Surrey on June 8.

Michael Moll will be a guest speaker at the Justice Institute of BC’s bylaw enforcement course 
on June 12.

On June 14, Reece Harding and Sukh Manhas will be presenting a session entitled “The Role 
of Local Governments in Assessment Appeals” at the GFOABC Conference in Victoria.

Reece Harding will be teaching “Introduction to Local Government Law and Bylaw Drafting” 
at the Municipal Administration Training Institute (MATI) Foundations course in Kelowna on 
August 15.

Nick Falzon recently joined the firm as our new summer student and he has already made a 
great addition to our team. 

Look for your Lawyers

We are pleased to announce that 
Stefanie Ratjen will join Young 

Anderson as an associate lawyer after 
her call to the bar in May.

Welcome
Stefanie Ratjen


