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Development permits – possibilities and 
limitations
Development permits are powerful development control instruments for a local government to use, 
but they do have limitations.  

If an Official Community Plan designates 
development permit areas, then unless an 
exemption under section 919.1(4) of the Lo-
cal Government Act applies, an owner must 
obtain a development permit under section 920 
before undertaking certain activities on their 
land.   In some circumstances, a DP is required 
before land or a building can be altered.  A 
DP is always required before construction of a 
building is started.  What is often forgotten is 
that a DP is also required before land in a de-
velopment permit area can be subdivided. If a 
DP application is not needed at this step in the 
development process, the OCP or the zoning 
bylaw should provide an exception from the 
DP requirement for subdivision.

Although a DP may vary or supplement a 
bylaw under Division 7 or 11 of Part 26, a DP 
cannot vary the use or density of the land from 
that permitted in the zoning bylaw (except in 
relation to hazard lands).  This means that a 
DP could, for example, vary a subdivision ser-
vicing bylaw and allow a developer to install 
one lift of paving even though the bylaw re-
quires two.  However, the DP could not allow 
a parcel to be used for 200 housing units if the 
zoning bylaw limited density to 150 housing 
units. 

The local government may, within the DP, 
impose conditions on the sequence and timing 

of the construction.  Depending on the purpose 
of the DP area designation, the local govern-
ment may also, within the DP, impose require-
ments and conditions and set standards for the 
development.   However, that power must be 
exercised in accordance with guidelines speci-
fied in the zoning bylaw or OCP.  Many basic 
development parameters such as the siting and 
height of buildings and the protection of “no-
build” areas, that local governments frequently 
rely on s. 219 covenants to ensure, can readily 
be incorporated into development permits – 
which are in many ways a more reliable form 
of control.

As well, that power is limited by subsections 
(7) to (10.2) of section 920.  For example, if 
the land was designated under section 919.1(f) 
- establishment of objectives for the form and 
character of commercial, industrial or multi-
family residential development - then the DP 
may not include requirements as to the particu-
lars of landscaping, the particulars of exterior 
building design, or the particulars of building 
finishes. The use of development permit con-
ditions in relation to land that is subject to a 
phased development agreement is also limited 
by s. 905.1(7) of the Local Government Act.

It is important to remember that Council may 
not, within a DP, impose off-site requirements.  
In Imperial Oil Ltd. v. McAfee, the B.C. Court 
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of Appeal in 2005 considered the appeal of DP 
conditions by Imperial Oil against the City of 
Vancouver’s Co-Directors of Planning.  Impe-
rial had previously operated a service station 
on the site and in 1986 a substantial gasoline 
spill occurred that, despite remediation, spread 
to adjacent property.  In 2000 Imperial Oil 
decommissioned the site and applied for a DP 
for construction of a new gas station.  The 
City refused to issue the DP unless Imperial 
Oil agreed to a remediation program. The 
Court held that under the Vancouver Charter, 
the City had no power to impose conditions 
within a DP related to off-site contamination.  
Similarly, in Rogers Wireless Inc. v. Bighorn 
(Municipal District No. 8), the Alberta Court 
of Appeal held in 2006 that conditions in a DP 
must relate to the development under consider-
ation, and that the power to impose conditions 
does not extend to regulating other develop-
ments, even if they are owned by the same ap-

plicant. Local governments should avoid using 
the resolution setting DP conditions as an 
”all-in” statement of its requirements for the 
development, including security requirements, 
arising under the works and services bylaw, 
related amenity zoning provisions and DP 
guidelines; rather, separate resolutions should 
be used for requirements arising under sepa-
rate regulatory schemes. 

In every case, before the local government 
proposes to issue a DP with conditions, re-
quirements or standards, section 920 should 
be reviewed to confirm all the proposed re-
quirements are authorized.  A developer and 
subsequent owners of the land would not be 
legally bound to comply with unauthorized 
requirements, even though notice of the permit 
has been filed in the Land Title Office.  It may 
even be that a court would invalidate the entire 
DP, depending on the extent of the unauthor-
ized requirements or the degree of their con-
nection to otherwise authorized requirements. 

It is not possible for a local government to 
delay imposition of a DP condition (such as 
provision of security) until building permit or 
any later stage.  A court may well interpret that 
attempt as a waiver by the local government 
of the DP condition.  Furthermore, the law is 
clear that a building permit must be issued if 
the requirements of the Building Bylaw, Build-
ing Code and other applicable enactments are 
met.

Of course, a DP would not be valid, nor would 
any amendment to the DP, unless the DP or 
the amendment was issued by Council or the 
Board, or by a person to whom Council or the 
Board had lawfully delegated the power to 
issue DPs. As well, in order for the subsequent 
owners to be legally bound by the DP, or any 
amendment of it, it is essential that the local 
government file a notice of the DP in the Land 
Title Office, as required by section 927.  Only 
once the notice is filed does the DP become 
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binding on future owners.

Although DPs are not agreements or contracts, 
they need the same degree of certainty.  For 
example, unless a building is constructed with 
a relatively flat roof, a local government might 
not be able to enforce a DP against an owner 
if the requirement in the DP was that “the 
roof be sloped to the greatest extent possible 
to prevent excessive snow loads”. Most local 
governments find it useful to incorporate into 
the terms of a permit, references to particular 
site plans and building drawings that illustrate 
building siting, height, parking arrangements 
and landscaping features, authorized signage, 
and the form and character of the buildings.

Another potential source of uncertainty is the 
issuance of several DPs for the same property, 
but with conflicting standards.  For example, 
a 1978 DP may require “siting of the building 
at least 10 feet from the creek”, but a 2008 DP 
may require siting “at least 30 feet from the 
creek”; the later permit would not necessarily 
be interpreted to overrule the earlier permit.  
When issuing a DP, it is important that the 
local government review the title to the land 
and its own records of current DPs, and that 
inapplicable DPs be cancelled and notice of 
cancellation be filed in the Land Title Office.  
In order for a DP to be cancelled, the Council 
or the Board should pass a resolution, since 
section 920 does not allow a local government 
to delegate the power to cancel DPs.

As mentioned, even though a DP may be 
signed by the owner, the DP is not an agree-
ment or contract.  This means a DP cannot be 
used to amend a covenant or other agreement 
or contract, nor can it be used to vary a re-
quirement within an agreement or contract.

Finally, section 925 of the Local Government 
Act addresses the subject of security required 
for a DP.  If a local government considers that:
• a condition in a permit respect landscaping 

has not been satisfied, or
• an unsafe condition or damage to the natu-

ral environment has resulted as a conse-
quence of contravention of a condition in a 
permit, 

then the local government may undertake 
work at the expense of the permit holder and 
apply security; thus the authority to require 
security may be exercised only where such 
circumstances might arise – clearly, only in 
circumstances where the DP is being issued in 
a “natural environment” or “hazardous con-
ditions” DP area or where a permit includes 
landscaping conditions.  The reference to 
“local government” means the Council or the 
Board, acting by resolution, and any duly des-
ignated delegate of the Council or Board.

The security must be in the amount stated in 
the permit, and must be in the form of an irre-
vocable letter of credit or other form satisfac-
tory to the local government.  Again, the refer-
ence to “local government” means the Council 
or the Board, acting by resolution.  Although 
there is a discretion for the local government 
to accept a form of security other than a letter 
of credit, what is accepted must be some form 
of security - that is, an instrument that can be 
converted to cash.  A Land Title Act section 
219 covenant is not a form of security. Section 
925 also addresses interest on the security and 
possible return of the security.  The terms of 
a DP must not contradict section 925 in these 
respects.

Since the DP is such a powerful instrument, 
local governments will want to ensure their 
DPs are enforceable and in particular that they 
are clear, certain and contain only authorized 
terms.

Patricia Kendall
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Court upholds Metro Vancouver air 
quality controls
In 1999, the Greater Vancouver Regional District adopted a bylaw pursuant to special powers 
under the Waste Management Act (now the Environmental Management Act), prohibiting the 
discharge of air contaminants from wood-fired boilers used to heat greenhouses unless a permit 
was first obtained from a director appointed by the GVRD. The bylaw authorized the director to 
impose limits on the amount of particulate matter an operator was allowed to discharge.

In 2001, Darvonda Nurseries wished to be-
gin using wood-fired boilers to provide some 
of the heating for its industrial-scale green-
house operation in Langley, and applied for 
a GVRD permit. The director issued a permit 
that set significantly more stringent particulate 
emission limits than those established by the 
Agricultural Waste Control Regulation, an air 
quality regulation of province-wide applica-
tion enacted by the Lieutenant Governor in 
Council under the Environmental Manage-
ment Act. Darvonda challenged the validity of 
the restrictions imposed by the director on the 
ground that those restrictions conflicted with 
the Regulation.

The main issue in the Darvonda Nurseries Ltd. 
v. Greater Vancouver Regional District was the 
application of s. 37(3) and (5) of the Environ-
mental Management Act, the relevant portions 
of which are as follows:

In rejecting Darvonda’s assertion that the 
permit conflicted with the Regulation and was 
therefore without effect, the Court noted that 
s. 37(5) expressly contemplated that GVRD 
permits might contain “further restrictions or 

conditions” than those provided for in the pro-
vincial regulations. The Court indicated that 
provisions such as s. 37(5) should be read con-
sistently with the modern approach to decid-
ing conflict issues, which is to avoid finding a 
conflict between enactments unless the person 
subject to the allegedly conflicting enactments 
is unable to comply with both enactments 
(the “impossibility of dual compliance” test). 
Since Darvonda was able to comply with both 
the GVRD Bylaw and the Agricultural Waste 
Control Regulation, by complying with the 
more stringent particulate emission conditions 
established by the GVRD director pursuant to 
the bylaw, no conflict existed.

While the Environmental Management Act 
does not empower local governments gener-
ally to regulate air emissions, the definition of 
“conflict” analyzed in this case is similar to 
that set out in s. 46 of the Agricultural Land 
Commission Act in relation to conflicts be-
tween local bylaws and that Act and its regula-
tions, and the “impossibility of dual compli-
ance” test is statutorily entrenched in s. 10 of 
the Community Charter in relation to the basic 
rule that a municipal bylaw is ineffective if 
inconsistent with provincial law. Thus, the re-
sult in the case is of more general interest than 
might first appear. The Darvonda case should 
assist local governments in the enactment and 
enforcement of regulations in areas of overlap-
ping jurisdiction with the Province.

(3)  A permit…issued by a district 
director that conflicts with…   the 
regulations…is without effect to the 
extent of the conflict.

(5)  [A] conflict does not exist 
solely because further restrictions 
or conditions are imposed by the … 
permit … unless the minister by order 
declares that a conflict exists.

Gregg Cockrill
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Mobile home park evictions
The 12-month eviction notice requirement under the Manufactured Home Park Tenancy Act¸ 
which came into force in 2003, was examined in the recent decision of Steeves v. Oak Bay Ma-
rina Ltd. The Act replaced provisions in the former Residential Tenancy Act that dealt with 
manufactured home park tenancies. A significant provision in the MHPTA is s. 42, which requires 
landlords to give manufactured home park tenants 12 months’ notice if the landlord wishes to 
evict the tenants for the purpose of changing the use of the park. A precondition for such notice is 
that the landlord have the “necessary permits and approvals required by law” to change the use 
of the land. Local governments may therefore be asked to rezone land and issue permits, where 
necessary, to place a manufactured home park landlord in the legal position to give MHP tenants 
their 12 months’ notice of eviction. In the Oak Bay Marina case, the British Columbia Supreme 
Court found that the landlord had the necessary government permits and approvals to convert 
a MHP use to an RV park use, and gave proper notice. The case clearly indicates, however, that 
the tenant protection afforded by the MHPTA may not adequately address the eviction hardship 
faced by some long-time tenants.

Sections 42 and 44 of the MHPTA provide 
benefits to MHP tenants who rent sites for 
their mobile homes, which are not provided to 
tenants of regular residential premises. Under 
s. 42, if:

then the landlord must give the park tenants 
12 months’ notice in order to evict them. (This 
compares with 2 months’ notice of eviction 
required under the Residential Tenancy Act 
in relation to conventional rental units being 
converted to another use.) Under s. 44 of the 
MHPTA the landlord must also pay each tenant 
12 months’ rent as compensation. The inten-
tion of these provisions appears to be to oblige 
landlords to delay issuing of notice until they 
have obtained permission to change the use of 
land, thereby perhaps avoiding some unneces-
sary evictions, and to provide displaced ten-
ants with both time and money to assist in the 
moving of their manufactured homes. 
The fact that “manufactured home” and not 

“mobile home” is the terminology used in the 
MHPTA may very well reflect the fact that 
manufactured homes and the people that live 
in them are not so mobile. In the Oak Bay Ma-
rina case, Mr. Justice Bracken dealt with the 
evidence of 24 different tenants, all of whom 
were subject to month-to-month tenancies and 
who brought an action to have the 12-month 
notices that they received declared invalid.  
The evidence showed that many of the ten-
ants (who had lived in the park for as long 
as 30 years) had similar concerns, including 
that their manufactured homes were too old to 
be accepted at another park, that their homes 
could not easily be moved, and that they may 
not be able to find another park in a desirable 
location.  Many of the plaintiffs also made 
improvements to their rented lots and attached 
fixtures to their manufactured homes, such as 
decks, that could not be easily moved. Most 
of the plaintiffs had very particular reasons 
for living in Oak Bay Marina, and all said that 
they expected that the park would not close 
during their lifetime. 

From the perspective of local governments, the 
significant aspects of the case are those deal-
ing with the concept of converting the use of a 
manufactured home park to a non-residential 
use or a non-MHP residential use, changes that 

the landlord has all the necessary per-
mits and approvals required by law, 
and intends in good faith, to convert 
all or a significant part of the manu-
factured home park to a non-residen-
tial use or a residential use other than 
a manufactured home park
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might require local government permits and 
approvals. The plaintiffs argued that there was 
in this case no change, or at least no bona fide 
change, of the use of the park, that no “signifi-
cant part” of the park was being changed as is 
required under s. 42 of the MHPTA, and that 
the eviction notices were provided in bad faith. 
The Court disagreed. It rejected the argument 
that an RV park is in substance the same use 
as a MHP park use, merely with shorter terms 
of occupancy, noting that if that were true, the 
MHPTA would apply to RV parks which was 
clearly not the Legislature’s intention. As re-
gards the “significant part” test, because all six 
acres of the 22-acres site that were in manu-
factured home park use 
were being converted 
to RV park use, the test 
had been met whether 
or not six acres is a 
significant part of 22 
acres. The bad faith 
argument was related 
to the fact that the park 
operator was under 
pressure from the Min-
istry of Environment to 
cease using a sewage 
outfall and install sew-
age treatment facilities 
on the land. The ten-
ants asserted that the evictions were related 
to that matter and not any bona fide intention 
to establish an RV park use. The Court found 
that, while pressure from the MOE was likely 
a significant factor in the operator’s search 
for alternative uses of the land, the decision 
to establish an RV park was a proper business 
decision in relation to which eviction notices 
could properly be given under s. 42.

The reasons for judgment in the Oak Bay 
Marina case confirm what is well-known to 
local governments with redeveloping manufac-
tured home parks within their boundaries: that 
12 months’ notice and relocation assistance, 

while sufficient under the MHPTA, does not 
meet the expectations of many MHP tenants. 
Such tenants, burdened by the requirement 
to move their manufactured home, are much 
less mobile than a typical residential tenant. 
While this lack of mobility could be addressed 
by long fixed-term tenancies, both landlords 
and MHP tenants may be reluctant to enter 
into such agreements. Oak Bay Marina con-
firms that where a landlord intends a good 
faith change in land use, and receives govern-
ment permission to commence that new use, 
the issuance of 12 months’ notice allows that 
landlord to evict MHP tenants. Local govern-
ments wishing to address the plight of MHP 

tenants subject to such 
evictions have two 
policy options. They 
may provide sufficient 
alternative locations 
for manufactured home 
parks either through 
appropriate zoning of 
private land or through 
municipal facilities 
(though such policy 
cannot address the 
physical impossibil-
ity of moving some of 
the oldest homes). And 
they may change the 

zoning of existing manufactured home parks 
so that landlords are not entitled, as of right, to 
receive the permits and approvals they require 
to change the use such that they may serve 
eviction notices to MHP tenants, and reject 
applications to change the zoning of these sites 
until suitable alternatives exist for their resi-
dents. 

Michael Moll and Bill Buholzer

... where a landlord intends a good faith 

change in land use, and receives 

government permission to commence 

that new use, the issuance of 12 months’ 

notice allows that landlord to evict 

MHP tenants.
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In terms of jurisdiction in Canada, the federal 
government sets motor vehicle standards gov-
erning importation and inter-provincial trade. 
Transport Canada policy is to harmonize mini-
mum safety standards within the North Ameri-
can context, enabling entry of manufactured 
vehicles into a single market. It encourages the 
provinces to adopt the same standards and the 
same limits on the use of electric vehicles. On 
a practical level, the federal transport authority 
can control the availability of electric vehicles 
in local markets on the basis of its standards. 
Provincial governments, on the other hand, are 
responsible for public road use, rules concern-
ing vehicle operation, driver licensing and the 
legal responsibilities of drivers. Municipali-
ties may exercise certain powers in these areas 
to the degree that the province has explicitly 
delegated them.

Under recent amendments to the province’s 
Motor Vehicle Act Regulations, “neighbour-
hood zero emission vehicles” (“ZEVs”) are 
removed from the definition of “slow moving 
vehicle” and re-classified as “low-speed vehi-
cles”. Prior to this amendment ZEVs were not 
permitted access to public roads. ZEVs are de-
fined as four-wheel electric vehicles designed 
to attain speeds of at least 32 km/h, but not 
more than 40km/h within a distance of 1.6 km 
on a paved, level surface. As a consequence 
of changes to the regulations, ZEVs may now 
be operated throughout the province on roads 
with a 40km/h speed limit, and municipalities 
may pass bylaws allowing ZEVs on specified 
roads having a speed limit up to 50km/h. The 
amended regulation also allows the driver of a 

ZEV to cross a highway that has a speed limit 
not greater than 80km/h, to enable that driver 
to continue on a highway on which the use of 
ZEVs is authorized. 

As the province steps up its efforts to imple-
ment policies to reduce greenhouse gas emis-
sions as part of its climate change agenda, this 
regulatory change creates opportunities for 
local governments to reduce carbon emissions 
in their jurisdictions. The Ministry of Trans-
portation has produced a Transportation Plan-
ning Guide for municipalities interested in the 
planning and policy aspects of increased ZEV 
use in their communities. Plainly, the scale of 
environmental benefits gained by the increased 
use of ZEVs is related to municipal and re-
gional co-ordination of bylaws in contiguous 
local jurisdictions. 

Some of the considerations for local govern-
ments proceeding to authorize use of ZEVs on 
their public roads include: 
• compliance with safety standards under the 

federal Motor Vehicle Safety Act
• safety issues relating to collisions between 

small, lightweight, low-speed electric cars 
and faster and heavier vehicles 

• tailoring rules of the road for ZEVs such 
as “right hand lane only” (except as neces-
sary)

• limiting authorization to vehicles with a 
prescribed top speed of 50 km/h or below

In light of concerns about safety on shared-use 
roadways, a recent City of Vancouver staff re-
port recommending adoption of a ZEV-friend-

Rules relaxed for low-speed electric cars 
The B.C. government identifies transportation as a leading cause of greenhouse gases in the 
province, accounting for approximately 40% of total emissions. In turn, passenger vehicles ac-
count for about 40% of transportation emissions. As an alternative to conventional fuel passen-
ger cars, the increased use of low-emission vehicles could reduce carbon emissions significantly. 
In addition, the concern for air quality in urban centres has led to an international surge in 
interest in fully electric vehicles, emitting no pollutants. “Zero emission” electric vehicles also 
have the benefit of delivering significant operating cost savings. 
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ly bylaw also included a policy to monitor and 
evaluate its implementation with respect to 
those concerns. The City of Vancouver subse-
quently enacted a bylaw pursuant to the new 
provincial regulations. A number of other mu-
nicipalities including the City of Burnaby have 
adopted ZEV bylaws, and the Capital Regional 
District recently approved a model “enabling 
bylaw” for use in its 13 member municipali-
ties. 

Transport Canada’s regulations continue to 
classify ZEVs as “low speed vehicles” (LSVs), 
which means that they are not required to go 
through the same rigorous safety testing as 
conventional gas-powered vehicles. Many 
of the ZEVs in the international market are 
produced by relatively small enterprises that 
cannot afford to carry out the expensive test-
ing that is required of conventional vehicles. 
According to Transport Canada, ZEVs have 
almost no safety performance requirements 
and due to their design features are inherently 
less “crash-worthy” than conventional cars and 
trucks.

Electric Mobility Canada, a group advocating 
electric car use, responds to concerns about the 
“viability” of low-speed electric vehicles with 
the claim that ZEVs are “statistically amongst 
the safest classes of vehicles in the world.” 
According to EMC, the low speed electric 
vehicles of a single manufacturer, Reva, 
have amassed over 50 million kilometres in 
“mixed-use” environments with no associated 
fatalities. Similarly, EMC says, 10 years of 
statistical data available from the United States 
in relation to over 45,000 low-speed electric 
vehicles operated on public roads show no as-
sociated fatalities. 

Urban traffic-related fatalities and serious inju-
ries often involve pedestrians or cyclists who 
were stuck by heavy, faster moving passenger 
vehicles. To the extent that low-speed ZEVs 
replace conventional vehicles, their lower 
speeds and lightweight construction should 
contribute to increased road safety by lessen-

ing the risks of personal injuries in accidents 
involving pedestrians, motorcycles, scooters, 
or bicycles, and conventional vehicles. In ad-
dition to the toll taken on public safety by con-
ventional vehicles on public roads, the effects 
on air quality caused by vehicle emissions also 
exact public health costs.

Despite incremental changes, regulations 
concerning use of ZEVs in B.C. remain quite 
restrictive. Limited road access and a patch-
work approach to municipal authorization 
affect consumer appeal of ZEVs and hence the 
scope of their potential impact on carbon emis-
sions. Until substantial reduction in the use of 
conventional vehicles occurs, the presence of 
electric vehicles will have a modest effect on 
local air quality and greenhouse gas reduction. 
Advocates for the use of electric vehicles (see 
the website of the Electric Drive Transport 
Association) favour additional permissions 
by senior levels of government for “medium-
speed” electric vehicles to travel on virtually 
all municipal roads. In the U.S., many state 
jurisdictions, including Washington and Mon-
tana in the west, have introduced legislation 
to this end. Jurisdictions permitting the use of 
medium-speed vehicles generally specify a 
top speed of approximately 55km/h (35mph) 
and allow access to all roads, other than major 
highways, with speed limits below about 
70km/h (45mph). 

However, federal and provincial regulatory 
authorities share the concern that increased use 
of low-speed ZEVs without restrictions as to 
their presence among larger and faster vehicles 
would put ZEV users at unacceptable risk. 
These vehicles must therefore be carefully 
introduced into the “mixed use” transporta-
tion environment. Coherent regional planning, 
coupled with public enthusiasm, increased 
safety-testing, and the gathering of new public 
safety data, may trigger further “electric car 
friendly” regulatory changes in the near future.

Rob Penkala
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Court confirms application of Sewerage 
System Regulation
In the recent case of Wilkinson v. Vancouver Island Health Authority, the British Columbia 
Supreme Court confirmed that under the Sewerage System Regulation, the installation of on-site 
sewerage systems within 100 feet of existing water wells may be permitted in some circumstances.

In May 2005 the Sewage Disposal Regulation 
was replaced with the Sewerage System Regu-
lation.  The old regulation placed a blanket 
prohibition on sewerage systems within 100 
feet of existing wells, and required a permit 
from the Ministry of Health before an on-site 
sewerage system could be installed.  Recipro-
cally, the Sanitary Regulation, which has been 
in force in various forms for over 100 years, 
provides that new wells may not be dug within 
100 feet of sources of contamination, such as 
sewerage systems. The Sanitary Regulation 
was not changed when the Sewerage System 
Regulation was enacted. 

However, the new Sewerage System Regula-
tion does not provide blanket siting require-
ments or require permits for on-site sewerage 
systems.  Instead, s. 3 of the Regulation impos-
es an obligation directly on the owner of a par-
cel of land to ensure that all sewage originat-
ing from structures on the land is discharged 
into a sewerage system.  That system must be 
constructed and maintained in accordance with 
standards set out in the Regulation, and must 
not cause or contribute to a health hazard.

As well, s. 8(2) of the Sewerage System Regu-
lation requires that an authorized professional, 
such as an engineer, file specified information 
about the owner, the type of structure, and the 
soil on the property with the relevant Health 
Authority.  Plans and specifications for the 
proposed system prepared by the authorized 
professional, along with written assurance that 
the plans and specifications are consistent with 
“standard practices” for on-site sewage dispos-
al must also be filed.  These “standard prac-
tices” are set out in a manual prepared by the 

Ministry of Health (available on the website 
of the B.C. Onsite Sewage Association).  The 
manual sets out several circumstances where 
a sewerage system might be sited within 100 
feet of a well without causing or contributing 
to a health hazard.

In the Wilkinson case the property owner 
wished to install a sewerage system on their 
property that would be less than 100 feet from 
an existing well on an adjoining lot.  They 
complied with all of the requirements of the 
Sewerage System Regulation, including the 
provisions in the standard practice manual for 
situations when a sewerage system may be 
situated within 100 feet of an existing well.  

However, the Vancouver Island Health Au-
thority ordered Wilkinson to cease and desist 
installation of the sewerage system because it 
was within 100 feet of the well and the Health 
Authority contended that the system was 
therefore in breach of the prohibition under the 
Sanitary Regulation.  Wilkinson appealed the 
order, arguing that only the Sewerage System 
Regulation applied and that she had complied 
with that Regulation.  Mr. Justice Macaulay of 
the British Columbia Supreme Court agreed 
and granted her appeal, noting that while the 
Sanitary Regulation prohibits the installation 
of a well within 100 feet of an on-site sewer-
age system, the Sewerage System Regulation 
permits precisely that arrangement of facilities 
if the well is there first and the requirements of 
that Regulation have been met.

Taryn Eyton
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Court upholds ‘municipal purposes’ 
restriction for Kelowna downtown land
In 1946 the City of Kelowna purchased two large parcels of land in the downtown area from 
the Kelowna Sawmill Company. Stanley Simpson, the owner of the sawmill, sold the land to 
the City subject to two important conditions: “That the City will use the property for municipal 
purposes”, and that “the City will not, at any time, sell the property or use it for commercial or 
industrial purposes.” 
A number of circumstances surrounding Mr. 
Simpson’s agreement to sell the land are note-
worthy. Before being approached by the City 
to consider selling lands suitable for a new 
city hall and civic amenities, Mr. Simpson had 
planned to sell the property for retail pur-
poses, to provide “an adequate service for the 
growing community.” After considering the 
City’s request, he offered the City an option to 
purchase, with the two conditions noted above, 
to be held open for four months. A committee 
of the City Council had been struck to con-
sider suitable properties for the new city hall 
and civic centre. The committee and Council 
“readily accepted” the conditions stipulated 
by Mr. Simpson. Considerable public debate 
followed, as did two “overwhelmingly” fa-
vourable ratepayers’ referenda approving the 
purchases. The agreed price for the properties 
was $55,000 – by some accounts, substantially 
less than the market price for other properties 
in the vicinity. The conditions imposed on the 
sale became known as the Simpson Covenants, 
and were registered against title to the proper-
ties in the Land Registry Office.

Until 2004, the City proceeded in its dealings 
in the lands in a manner consistent with the 
Simpson Covenants. It acted on the belief that 
any proposed development that was inconsis-
tent with the covenants would require amend-
ment of the covenants with the approval of 
Stanley Simpson’s heirs. However, in Novem-
ber 2004 the Kelowna council passed a resolu-
tion to remove the Simpson Covenants from 
the properties. The City had earlier obtained 
the consent of the corporate successor to the 

Kelowna Sawmill Company, believing this to 
be sufficient to release it from being bound by 
the covenants. 

In response, the Save the Heritage Simpson 
Covenant Society, including members of the 
Simpson family, challenged the validity of the 
City’s action and sought to uphold the cov-
enants. In Save the Heritage Simpson Cov-
enant Society v. City of Kelowna, the Society 
argued three legal grounds. It argued that the 
covenants met the technical legal requirements 
for valid and enforceable restrictive covenants 
at common law. Alternatively, the Society said, 
the covenants were in the nature of “personal 
covenants” that could not be discharged by 
the corporate successor to Kelowna Sawmills; 
rather, their discharge required the consent of 
Mr. Simpson’s personal heirs. The last ground 
of challenge was that the covenants, if not en-
forceable as restrictive covenants at common 
law or personal covenants, bound the City as a 
“charitable trust that may exist in perpetuity”, 
with the residents of Kelowna as its benefi-
ciaries. The law of charitable trusts readily 
recognizes three particular kinds of trust relat-
ing to alleviation of poverty, advancement of 
education, and religious aims. However, “other 
purposes beneficial to the community” may be 
recognized “by reasonable extension or anal-
ogy”, as long as they reflect the “essential attri-
bute” that the welfare of the public is sought. 
For example, courts have decided that land 
dedicated to use as parkland may fall within 
the scope of a charitable trust. 

Madam Justice Bruce held that the covenants 
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could not be upheld on traditional real property 
precepts governing the validity of restrictive 
covenants, notwithstanding that they were reg-
istered, as they benefited no identifiable domi-
nant tenement. Moreover, she decided that the 
Court could not “pierce the corporate veil” of 
the Kelowna Sawmill Company to uncover a 
personal covenant on the part of Mr. Simpson 
in his dealings with the City, with the conse-
quence that the Simpson heirs, who no longer 
owned the Kelowna Sawmill Company, had no 
right to enforce the original contract. However, 
despite some ambiguity in the conditions of 
sale, the covenants were held to have created 
a charitable purpose 
trust binding upon the 
City. Considering the 
meaning of “municipal 
purpose” in relation to 
such things as librar-
ies, museums and 
galleries, convention 
centres, police stations, 
and arenas, Madam 
Justice Bruce had “no 
difficulty conclud-
ing” that the Simpson 
Covenants identified a 
purpose that is benefi-
cial to the community 
within the doctrine of the charitable trust. If 
this constituted a change to the common law, 
the Court found that  “it is only a permissible, 
incremental change and not a large step requir-
ing legislative approval.” The conditions of the 
original transfer of the lands continued to limit 
use of the land to “municipal purposes” to the 
exclusion of commercial development, even 
in the absence of express wording respecting 
the trust character of the City’s agreement to 
purchase the properties. The very failure of the 
covenants as traditional restrictive covenants 
“tends to support the creation of a charitable 
trust”:  “The prohibition against the sale of 
land is an indication that the City was to be 
bound by the conditions in perpetuity and the 

failure to define a dominant tenement under-
lines the parties’ intention that the covenants 
would benefit other persons rather than other 
lands.” The City could not divest itself of title 
to the lands, nor could it escape its “trust obli-
gations” to provide for public welfare and pub-
lic utility, in order to fulfill “its entrepreneurial 
mandate to develop commercial and revenue 
producing opportunities for Kelowna.” 

The Court recognized in coming to its con-
clusion about the status of the covenants as a 
charitable trust that “[o]ver time the needs of a 
community change. In 1945 the City Council 

believed it was in the 
best interests of the 
community to pur-
chase the properties 
subject to the Simpson 
Covenants. In 2004 
the City decided that 
these covenants no 
longer served the best 
interests of the com-
munity.” It acknowl-
edged that enforcing 
the rights of “long-
dead residents” against 
the interests of the 
current residents po-

tentially “undermines the democratic process 
that forms the basis of our municipal govern-
ment system”. It appears nonetheless that the 
operation of the law of charitable trusts placed 
recognition of philanthropic intentions above 
these democratic concerns. The City’s obliga-
tions under the trust did not arise under the 
Community Charter, which merely confers the 
authority to hold land subject to a trust, with-
out imposing a specific obligation to hold the 
land “in accordance with the purposes of the 
trust.” Rather it was on the basis of the Court’s 
interpretation of common law principles that 
Kelowna’s attempt to remove the covenants 
was thwarted. Ultimately, the intentions of 
the parties to the deed of transfer, determined 

It was on the basis of the Court’s 

interpretation of common law principles 

that Kelowna’s attempt to remove the 

covenants was thwarted.
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Young, Anderson lawyers will be helping newly elected officials ascend the learning 
curve in the new year. 

In Kelowna, Carolyn MacEachern and Barry Williamson will be assisting at the U.B.C.M. 
Newly Elected Officials seminar on February 11-13. 

Alyssa Bradley and Ray Young will be speaking at the U.B.C.M. seminar in Richmond 
on February 25-26. 

The Planning and Zoning volume of Halsbury’s Laws of Canada, written by Bill Buholzer 
while on sabbatical leave earlier this year, was published in October.  Bill will be teaching 
a one-day course on the new “climate change” planning powers at Simon Fraser Univer-
sity’s City Program in Vancouver on February 6. 

Our annual client seminar, Vancouver Island version, will also be held on February 6 at 
Dunsmuir Lodge in North Saanich (and not on January 6 as negligently reported in this 
space last September).

in light of “all the relevant circumstances”, provided for the Court the rationale for upholding the 
terms of the agreement in the face of conflicting policy interests. 

The Court declined to address the issue of what remedies would be available to the City “if they 
believe the Simpson Covenants, as trust obligations, no longer serve the interests of the com-
munity”. The Society had sought a declaration that the terms of the trust could not be changed or 
removed without a plebiscite of the residents of Kelowna. Madam Justice Bruce did not find that 
these issues had been canvassed sufficiently by counsel, and no such declaration was granted. 

NEWS FROM THE FIRM

Rob Penkala


