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Supreme Court of Canada Expands 
Protection Against Discrimination in 
the Employment Context
A recent decision of the Supreme Court of Canada confirmed that discrimination in the 

workplace that is perpetrated by someone other than the complainant’s employer or superior 

falls within the scope of the Human Rights Code (British Columbia Human Rights Tribunal 

v. Schrenk, 2017 SCC 62). In this case, the complainant worked on a large construction project 

where there were multiple employers.  

place of origin and sexual orientation. The 
employee applied to dismiss the complaint on 
the basis that the Tribunal had no jurisdiction 
as there was no employment relationship 
between him and the complainant given that he 

worked for a different 
employer. The 
Tribunal found that it 
did have jurisdiction.

The Supreme Court of 
Canada determined 
that section 13(1)(b) 
of the Human Rights 
Code, which prohibits 
discrimination in the 
workplace on various 
grounds, including 
religion, place of origin 
and sexual orientation, 

is not limited to protecting employees solely 
from discriminatory harassment by their 
employers or co-workers. The Court found 

An employee of one of the companies involved 
in the project made racist and homophobic 
comments to the complainant at the worksite. 
The complainant raised the issue with his 
employer who asked the other company to 
remove the employee 
from the site. The 
other company did so 
without delay but that 
employee continued 
to be involved 
on the project in 
some capacity. The 
comments continued 
and the other 
employer terminated 
the employment of its 
employee.

The complainant filed 
a complaint with the BC Human Rights Tribunal 
against the employee who had made the 
offending comments on the basis of religion, 

Local government employers will need 

to cooperate with other employers 

at shared work-sites to provide a 

discrimination-free workplace...
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that there was a sufficient nexus in this case 
between the conduct of the employee of the 
other company and the employment context, 
given that the employee was an integral and 
unavoidable part of the complainant’s work 
environment and the detrimental impact on 
the complainant. Therefore, the complaint fell 
within the jurisdiction of the Tribunal.

The Court also found that the Tribunal must 
conduct a contextual analysis that considers all 
of the relevant circumstances in determining 
whether there is the requisite nexus, including:

The result of this case is not surprising given 
the purpose of human rights legislation and 
the fact that courts interpret such legislation 
broadly. As well, section 13(1) of the Code 
refers to “person” and not “employer”.

This case is a good reminder to local 
governments of their obligation to provide 
a harassment free workplace and to take 
appropriate steps to deal with complaints of 
harassment, even when the local government 
is not the employer. Both of the employers 
in this case took steps to deal with the 
harassment when it was reported by the 
complainant and the complainant only filed his 
complaint to the Tribunal against the individual 
who had harassed him. Local government 
employers will need to cooperate with other 
employers at shared work-sites to provide 
a discrimination-free workplace or face the 
possibility of a complaint to the Tribunal about 
their employees’ conduct or harassment of 
their employees by individuals that are not 
their employees.

1. whether the respondent was integral 
to the complainant’s workplace;

2. whether the impugned conduct 
occurred in the complainant’s 
workplace; and

3. whether the complainant’s work 
performance or work environment 
was negatively affected.
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Young, Anderson welcomes Kathleen Higgins

Young, Anderson is very pleased to announce that, effective 
February 13, 2018, Kathleen Higgins has joined the firm’s 
partnership. Kathleen is one of British Columbia’s leading 
municipal and planning lawyers.  She began her local government 
law career as in-house legal counsel at a large lower mainland 
municipality, before moving to private practice.  Kathleen advises 
local governments on all aspects of municipal law, including 
development, engineering, subdivision, environmental, planning, 
expropriation, conflict of interest and council governance issues.  
She also regularly advises local governments on their authority 
and jurisdiction to pass bylaws in a variety of areas covered 
by both provincial and federal legislation.  Kathleen’s practice 
has included extensive real estate transactions, including the 
creation of a number of regional parks in the Lower Mainland 
and the development of an alpine ski resort.  She has also 
conducted bylaw prosecutions, injunctions and defences to 
bylaw challenges in British Columbia’s Provincial, Supreme and 
Appeal Courts.

Kathleen is available to assist the firm’s clients, and can be 
contacted at (604) 689-7400 or higgins@younganderson.ca.

Kathleen Higgins
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Transparency Concerns Cited to 
Overturn Tax Rate Bylaw
The June 2017 decision of a Supreme Court judge to set aside the taxation rates established 

by an improvement district may be a one-off aberration or a harbinger of increased court 

intervention in legislative policy under the guise of reasonableness review.  Either way, the 

decision in Brinkworthy Properties Ltd. v. North Salt Spring Waterworks District is certainly 

difficult to reconcile with the Supreme Court of Canada’s 2012 decision in Catalyst Corp. v. 

North Cowichan (District).  

By way of brief review, in the Catalyst case 
the Supreme Court rejected the mill owner’s 
argument that North Cowichan’s property 
tax rates were unreasonable because the 
tax ratio between residential and industrial 
class properties was roughly 1:20.  Catalyst 
produced a “Consumption of Services Model” 
showing that it consumed far less in services 
than it paid in taxes.  It argued that setting tax 
rates without reference to such an objective 
model was unreasonable.  The Supreme Court 
responded by noting that a requirement to 
set tax rates by reference to level of services 
consumed would prevent municipalities 
from exercising the authority given to them 
under the relevant taxing provisions in the 
Community Charter.  The legislation allowed 
for the imposition of a tax and did not restrict 
municipalities to charging effectively a fee for 
services.

As important as the Supreme Court’s 
comments on the limited scope for reviewing 
the merits of the tax bylaw are, its comments 
on process review were equally significant.  
While an earlier Supreme Court decision had 
decided that the reasonableness standard of 
review included a process requirement that 
the decision under review must satisfy the 
principles of justification, transparency and 

intelligibility, the Court in Catalyst stressed 
the importance of context of the particular 
decision-making process.  When in the 
Catalyst case North Cowichan was acting in its 
legislative capacity, its council was not required 
to provide formal reasons for the basis of the 
bylaw, nor a rational basis, by reference to 
Catalyst’s services consumption model, for its 
legislative decision.

While the particular tax rate quandary that 
the North Salt Spring Waterworks District 
dealt with may not have been as dire as that 
of the industrial mill owner in Catalyst, the 
District had decided that its parcel tax system 
was inequitable. Prior to 2016 the District’s 
bylaws provided for assessment and taxation 
based on four size-based groupings of parcels. 
This resulted, in the District’s estimation, in 
many owners paying the same tax rate even 
though their demands on the water system 
varied markedly according to the land usage. 
A consultant retained to assist in developing a 
new tax structure recommended adopting an 
assessment system that grouped customers by 
the type of property use. The new assessment 
bylaw set out 21 different grades that classified 
land according to parcel and use. Brinkworthy, 
a mobile home park owner, challenged the new 
assessment and taxation bylaws on the basis 
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that the bylaws were ultra vires the District’s 
statutory authority and on the basis that the 
bylaws were unreasonable.

The Court quickly rejected the first challenge, 
finding that the Local Government Act enabling 
provisions which allowed for assessment of 
lands through classification of grades and 
for taxation on the basis of differing rates 
for different grades 
or classes were 
sufficient authority 
to permit the District 
to classify land by 
usage.  Brinkworthy’s 
argument that the 
taxation bylaws 
were unreasonable 
was based on the 
District having 
allegedly incorrectly 
assumed that single-
family homes and 
manufactured homes 
had the same average 
water consumption per unit. Brinkworthy 
obtained an expert report indicating the 
District erred by comparing the “average” 
consumption of manufactured dwelling units 
with the “median” consumption for single-
family dwelling units. The expert contended 
that the average manufactured unit water 
consumption was actually 45% less than the 
average for single-family dwelling units.

The decision is problematic in finding a lack 
of fairness and transparency on the part of 
the District in not providing information to 
Brinkworthy and its consultant in a timely 
manner.  Brinkworthy had met with the District 
to discuss the proposed tax changes and 
wished to challenge the premise that water 
consumption for mobile homes was equivalent 
to single-family dwellings.  It sought production 
of all data in the District’s possession regarding 
water consumption relied on by the District 
in the course of adopting the bylaws.  Before 

responding to the request, the District stated 
it had consumption records that would prove 
that the mobile home residents used as much 
water as most single family homes.  

Significantly, the Court did not make a finding 
that the data eventually produced failed to 
support the District’s position.  Rather, the judge 
focused on the failure to produce the data when 

it was demanded some 
months earlier.  The 
late data production 
was said to have 
deprived Brinkworthy 
of the opportunity 
to challenge the 
District’s position 
regarding comparable 
water consumption 
rates.  The Court 
concluded there 
was a “reasonable 
apprehension” that 
the District had 
based its decision on 

incorrect data or an incorrect comparative 
methodology.

It is difficult to see how a “reasonable 
apprehension” of error from late production of 
data as the basis for overturning a bylaw can be 
consistent with the Supreme Court in Catalyst 
stating that when acting legislatively a local 
government is not obliged to provide either 
formal reasons for adopting a bylaw, “nor 
a rational basis for its decision”.  Following 
Catalyst, a bylaw is substantively unreasonable 
only where it does not fall within the range of 
reasonable outcomes under the legislative 
scheme.  Unquestionably, the District had 
broad discretion under its taxing authority 
to set the rates for mobile home units at the 
same level as for single family dwellings. 

While the Court likened the District’s error 
to cases setting aside decisions of municipal 
councils for failing to take into account relevant 

Brinkworthy’s argument that the taxation 

bylaws were unreasonable was based 

on the District having allegedly incorrectly 

assumed that single-family homes and 

manufactured homes had the same 

average water consumption per unit.
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Barry Williamson

Duty to Make Decisions within a 
Reasonable Time Imposed by Court
A recent decision of the Supreme Court of British Columbia, Wu v. Vancouver (City), decided 

that local governments have a duty to make decisions regarding development permit 

applications within a reasonable time. The decision, if upheld on appeal, may make local 

governments liable in negligence if they fail to decide whether to issue a development permit 

within a reasonable time. This source of liability could be extended to similar decisions made 

by local governments, such as decisions regarding building permit applications or business 

licence applications.  

In Wu, the plaintiffs were owners of a house 
in the First Shaughnessy District in the City of 
Vancouver, an area known for its numerous 
historically significant homes. The owners 
purchased the house with the intention 
to demolish and replace it but were also 
aware that the City might have an interest in 
designating the house as a heritage house, 

which would mean demolition would not be 
allowed. However, the owners understood that 
if the City were to proceed with designation 
of the house so as to prevent them from 
demolishing it, the City would be required 
under current legislation to compensate them 
for loss of property value resulting from the 
designation.  

facts or acting upon incorrect or improper 
assumptions,  the Court in Brinkworthy should 
perhaps instead have considered a statement 
by the Court of Appeal in Stoneman v. Denman 
Island Local Trust Committee from 2013, 
where, in response to the  argument that the 
local trust committee had made a “mistake” 
in establishing the width of a buffer area in 
a development permit area, Chief Justice 
Bauman CJBC wrote:

The Brinkworthy decision may be an outlier to 
the trend of cases where the courts have shown 

deference to the legislative choices of local 
governments.  It could prove to be troublesome, 
however, if it encourages aggrieved parties to 
demand additional information beyond what 
a local government makes available through 
standard staff reports as part of the bylaw-
making process and use any failure to produce 
all that has been demanded as the basis 
for challenges that the resultant legislative 
product lacks transparency.

[N]o authority was cited to us on the 
issue of whether a proven mistake of 
this sort vitiates a bylaw otherwise 
valid on its face and I know of no such 
authority.
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The owners hired an architect to pursue their 
plan to demolish the house and initiate the 
process to obtain a development permit from 
the City. The process began with the architect 
meeting with City staff in a pre-approval process 
to determine whether the house had heritage 
merit. From the initial meeting the City’s 
representative encouraged retention of the 
house, while the architect made it known that 
the owners were not interested in retention; 
they were only interested in demolition 
and rebuilding.  The application process 
continued through 
a meeting with the 
First Shaughnessy 
Advisory Design 
Panel where City 
staff presented a 
heritage evaluation 
recommending the 
house be retained.  
Four months later in 
October 2012, the City 
wrote to the architect 
confirming that the 
Planning Director 
had established 
confirmation of 
heritage merit based 
on staff’s heritage evaluation and would 
seek retention of the house.  The architect 
responded to reiterate the owners’ rejection of 
retention and their wish to proceed with a new 
house.

The owners submitted their application for 
a development permit in January 2013.  The 
City responded with a requirement that the 
owners submit a “Statement of Significance” 
(SOS) to demonstrate the heritage value of the 
property.  The architect objected, noting the 
additional cost burden to the owners and that 
the City had already decided the house had 
heritage merit based on the staff evaluation 
prepared some nine months previously that 
had been presented to the Advisory Design 
Panel.  After failing to persuade the City to 

drop the requirement for the SOS assessment, 
the architect set about commissioning one.  
The substantial delay occasioned by the City’s 
insistence on the SOS was found by the Court 
to be a delay tactic by the City, having earlier 
determined the house had heritage merit.  The 
Court relied on a City administrative bulletin 
outlining the process the City would follow in 
processing applications for new houses in the 
First Shaughnessy District.  The Court found 
the bulletin amounted to a representation 
to applicants that by participating in a pre-

application merit 
evaluation process, 
a conclusion as to 
whether a house had 
heritage value would 
be made before a 
development permit 
application was 
submitted.  The Court 
also relied on the 
administrative bulletin 
as establishing the 
estimated timeline 
from a pre-application 
meeting to a decision 
by the Planning 
Director on whether to 

issue a development permit should be 10 – 14 
weeks.  The City acknowledged internally that 
the decision date on the owners’ application 
was to be April 25, 2013.

The SOS assessment was provided to the City 
in July 2013.  Three months later the architect 
met with the Director of Planning to reiterate 
that the owners were not interested in retaining 
the existing house.  The Planning Director 
responded with two options:  retain the existing 
house with some incentive from the City or the 
City would seek to have the house designated.  
In response to a further letter from the 
architect registering the owners’ objection to 
retention of the house, the Planning Director 
advised the City would seek to have the house 
designated.  This was followed by a December 

The substantial delay occasioned by 

the City’s insistence on the SOS 

was found by the Court to be a delay 

tactic by the City, having earlier 

determined the house had heritage merit.
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and acting in bad faith by ignoring the owners’ 
“instructions” that they did not wish to retain the 
house is questionable.  The City was arguably 
not required to accept without question the 
plaintiff’s stated intention to demolish the 
house without having the opportunity to 
present the option of retention coupled with 
a City offer of incentives.  The owners could 
ultimately have rejected such a proposal, but, 
perhaps unfortunately from its perspective, the 
City never got around to presenting this option 
in concrete terms.   By not coming to grips with 
the owners’ settled intentions to demolish the 

house and presenting 
a retention with 
incentives option in a 
timelier fashion, the 
City left itself open 
to the charge that its 
delay amounted to 
acting in bad faith.

In this connection, 
one can take issue 
with the Court’s 
finding that the “only 
rational conclusion 
for the actions of 
the City is that they 
wanted to delay” the 
owners’ application 
until the First 

Shaughnessy HCA was established, thereby 
avoiding any requirement of compensation.  
The finding of excessive delay in dealing with 
the owners’ development permit application 
is not unreasonable in itself.  However, the 
establishment of the First Shaughnessy HCA 
was upheld separately in a lengthy 2016 
Supreme Court judgment, Cumming v. City of 
Vancouver, where another judge rejected the 
assertion the City acted in bad faith in imposing 
the HCA simply to avoid compensating owners.  
Rather, it was simply a fact that there are 
different statutory regimes providing for 
heritage protection: designation for which 
compensation is mandatory and the HCA 

2013 Council mandated 120-day temporary 
protection order.  That protection order lapsed 
without any decision being communicated on 
the owners’ development permit application.  

In May 2014, the owners commenced an action 
for damages and for mandamus to compel the 
issuance of a development permit to allow for 
construction of a new house.  Concurrently, 
the City was proceeding with a broader 
initiative to establish the First Shaughnessy 
District as a Heritage Conservation Area 
(HCA).  This included implementing a separate 
heritage control 
regime prohibiting 
demolition of any 
houses in the district 
and culminated in 
the September 2015 
adoption of the First 
Shaughnessy HCA.  
For properties within 
an HCA, buildings 
cannot be altered 
without a heritage 
alteration permit.  
The judge found that 
the effect of the HCA 
was to frustrate the 
owners’ development 
plans “in every way.”  
Significantly, and 
unlike the case where property is designated 
for heritage protection, no compensation is 
payable as a consequence of a property being 
placed within an HCA.  The judge characterized 
this as “the City completely changing the 
playing field while the plaintiffs waited for 
them to make a decision on their Application.”

The lengthy delay in dealing with the owners’ 
application and the insistence on the SOS 
assessment when a determination the house 
had heritage merit had already been made 
presented a challenging set of facts for the 
City.  However, the judge’s further conclusions 
that the City was indulging in delaying tactics 

The judge found that the effect 

of the HCA was to 

frustrate the owners’ 

development plans “in every way.”  
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route for which no compensation is payable.  
While the lack of further communication from 
the City after the Planning Director advised 
the owners’ architect he would seek to have 
the house designated (with a requirement of 
compensation) is somewhat troubling, it is not, 
with respect, a sound basis for the conclusion 
in Wu that the operating rationale for the City 
delaying the owners’ application was to avoid 
compensation through the HCA regime.  It is 
quite a leap in reasoning to take from the fact 
that City staff understand that designation 
carries an obligation to compensate to a 
court concluding that the motivating factor for 
delaying the owners’ application was a desire 
to frustrate an owner’s entitlement to claim 
compensation until a no-compensation regime, 
like the First Shaughnessy District HCA, was 
put into effect.   There are numerous decisions 
where the courts have recognized that local 
government decisions may adversely affect 
private economic interests but that knowledge 
such impacts will result cannot, on their own, 
be taken as proof of an intent to harm, or as in 
this case, to deny compensation.

The Court concluded the City was negligent 
for failing to process the owners’ application 
within a reasonable time. What was a 
reasonable time?  The Court found that the 
reasonable time in this case was the 10-14 
week timeline that the City had represented to 
applicants in its bulletin as the timeframe from 
pre-application to decision by the Director of 
Planning.  With more than two years passing 
between the architects’ initial pre-application 
meeting and the commencement of the lawsuit, 
and over 15 months from the submission 
of the development permit application, 
the Court concluded the City had failed to 
meet its own targeted deadline for making 
a decision.  While concluding that the City’s 
own timeline communicated to applicants 
was “determinative” of what was a reasonable 
time in this case, the Court acknowledged the 
“reasonable time” might vary in the case of a 
different application.

Having decided that the house had heritage 
merit and should be retained by May 2012 
or October 2012 at the latest, the City’s only 
course of action was to designate the house as 
a heritage house and compensate the owners 
in view of the Court’s conclusion the City never 
intended to issue a development permit and the 
owners rejection of the retention option. Again, 
the judge found the City stalled the owners by 
repeatedly promoting the retention option for 
the purpose of avoiding compensation.   

The owners sought the remedy of mandamus 
to compel the issuance of the development 
permit in addition to, or as an alternative to, 
their claim for damages.  The mandamus claim 
was dismissed in two paragraphs of reasoning, 
with the judge noting that the City had other 
options open; the City could have protected 
the house having determined early on it had 
heritage merit.  Mandamus to compel the 
issuance of a permit is normally contingent on 
there being a clear duty owed to the applicant 
to issue the permit but mandamus can also be 
issued to compel a decision maker to make a 
decision, where the decision is a discretionary 
one but the decision maker declines or refuses 
to make a decision.  There is also a line of 
cases that claims for monetary damages 
may be denied where the plaintiff could have 
pursued summary relief under the Judicial 
Review Procedure Act.  There is an argument 
that having found the City never did make a 
decision on the owners’ development permit 
application, the City, and its Planning Director, 
could have been ordered to make a decision 
whether to issue a development permit, with a 
specific direction that no further consideration 
should be given to the option of retaining the 
house.  In addition, the relevant timeframe for 
determining whether the development should 
be issued was when a complete application had 
been submitted.  The Court earlier rejected the 
City’s argument the application was incomplete 
when submitted and thus it was open to the 
Court to fix the relevant time as being January 
2013, well before either the temporary 120-day 
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freeze of the HCA being imposed.

The City has filed an appeal from the judgment 
which held the City liable for the owners’ 
damages to be determined at a separate 
hearing on quantum.  Hopefully the appeal court 
will address squarely the issue of whether a 
local government can be found liable for delay 
in issuing permits based upon the failure to 
meet a local government’s own administrative 
timelines.  The trial judge variously refers to 
the City having imposed timelines in the zoning 
bylaw and various bulletins.  Yet the timeline 
that is found as the basis of the liability was 
not established by statute or bylaw, rather it 
was the 10-14 week one in the bulletin, also 
said to be a representation to the public.  
In misrepresentation cases plaintiffs are 
required to show that they placed reasonable 
reliance on a defendant’s representation.  
However, there does not appear to have been 
any finding by the trial judge that the owners 
or their architect placed any reliance on the 
administrative bulletin in respect of a 10-14 

For the Province to issue a licence for a cannabis 
retail store, the store’s location must first be 
supported by the local government. While 
the regulations to obtain local government 

approval for a cannabis retail licence have not 
been released, the BC Cannabis Private Retail 
Licensing Guide outlines that:

week processing timeline.  Rather the bulletin 
was taken as determining the standard of 
care for processing development permits in a 
reasonable time to be a 10-14 week timeframe.

If the trial decision is upheld on appeal, it 
could have broader implications beyond 
the particular case of development permit 
applications to other permitting scenarios 
such as building permits and business 
licences.  Regardless of whether this decision 
is upheld on appeal, this case emphasizes the 
need for local governments and their staff to be 
mindful of their permit processing times and 
the presence of potential liability traps created 
through administrative bulletins or circulars 
which specify or suggest target timeframes for 
decisions on applications. 

A Budding Industry: Local Government 
Approval and Cannabis Retail Store 
Licences
On February 5, 2018, the Provincial government released further details about the forthcoming 

legislation to regulate the distribution, retail sale, and consumption of cannabis in BC. One of 

the key statements made by the Province is that local government approval will be required for 

the issuance of a licence to sell retail cannabis. This article considers the implications of such 

an approval requirement for local governments and the regulation of cannabis. 

Rosie Jacobs & Barry Williamson
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The local government must ask 
residents in the vicinity of a proposed 
retail location to comment on how the 
store would impact their community. 
The local government must consider 
this public input 
when deciding 
whether or 
not to support 
the [cannabis 
retail licence] 
application and 
must notify the 
[Liquor Control 
and Licensing 
Board] by way of a 
council resolution. 

In considering how this 
approval process may 
function, questions 
about how local governments may regulate 
cannabis retail store locations arise.

Does the local government approval 
requirement for cannabis retail store 
locations mean that zoning for these 
stores is not necessary?

While the Province has indicated a cannabis 
retail store will only be licensed with support 
from a local government, there are legal and 
practical reasons why a local government may 
wish to establish regulations for, or to continue 
regulating, cannabis retail stores under its 
zoning authority.

The consideration of the retail sale of cannabis 
in land use bylaws enables local governments 
to establish criteria for cannabis retail sites, 
such as minimum distances between cannabis 
stores, or between such stores and other specific 
land uses. Such regulation may also preserve 
a local government’s authority to regulate for 
the retail sale of cannabis. If the Province does 

not implement provincial legislation by the time 
the proposed federal Cannabis Act is enacted, 
specific provision for the retail sale of cannabis 
in a land use bylaw could function to exclude 
cannabis retail stores from more generally 
defined retail uses.  Regulating cannabis retail 

stores in this manner 
can mitigate against 
claims that operating 
a retail store that 
sells cannabis is 
lawful wherever a 
general retail use is 
permitted under a 
land use bylaw. The 
specific regulation of 
retail cannabis sales 
in a land use bylaw 
may also allow for 
local government 
specific regulation 
in the event that the 
Province chooses not 

to implement the proposed local government 
approval requirement in issuing a licence for a 
cannabis retail site. 

In practical terms, the consideration of cannabis 
retail in a zoning bylaw may guide the local 
consultation process that is required for the 
approval of a provincial cannabis retail licence. 
Under the provincial framework, a zoning 
bylaw will not determine whether a cannabis 
retail store will be permitted.  However, an 
established prohibition on cannabis retail 
stores in a zone, for example, sends a message 
that support from the local government for a 
cannabis retail store in that zone may not be 
easily obtained. This can mitigate against the 
expenditure of resources on developing a public 
consultation strategy, or Council consideration 
of an application, that may not be successful 
without further matters being addressed, such 
as zoning bylaw amendments.

What does this public consultation look 
like, and who is going to pay for it?

The Province has indicated 

that local governments 

will be permitted to determine 

whether they wish to have non-medical 

cannabis retail stores in their community. 

This is to apply to both 

public and private retail stores. 

1.

2.
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Especially Necessary: The Cost of 
Bylaw Enforcement
A proverb suggests that crime doesn’t pay, but a recent decision of the British Columbia 

Supreme Court reminds local governments that bylaw enforcement usually costs. In Kent 

(District) v. WeeMedical Dispensary, a municipality sought “special costs” in relation to a 

petition that it commenced against operators of a marihuana dispensary.  The filing of the 

petition was followed promptly by a consent order under which the dispensary operators agreed 

to shut down. However, the District still sought an award of special costs from the Court to 

rebuke reprehensible pre-litigation conduct. The District alleged that the operators engaged 

At this time, there is no further information 
available about the criteria for public 
consultation in this licence approval process. 
There is, however, a clear indication that 
local governments are to undertake public 
consultation, as well as have council consider 
the location of a proposed cannabis retail 
store. Local governments may wish to consider 
building these costs into an application fee for 
the consideration of such a process.
 

Under the provincial licensing 
regime, how far does a local 
government’s ‘veto’ power over the 
location of cannabis retail stores go? 

The Province has indicated that local 
governments will be permitted to determine 
whether they wish to have non-medical cannabis 
retail stores in their community. This is to apply 
to both public and private retail stores. 

The Province has set out that obtaining 
a cannabis retail licence requires local 
government approval, by way of a council 
resolution, for the location of the store. Prior 
to that council resolution, a local government 
must consult with the residents in the vicinity of 

the proposed location, and consider that public 
input in determining whether the retail location 
will be supported or not. However, the weight 
that this consultation must carry remains 
unclear. For example, where a proposed 
cannabis retail store is in an area in which the 
land use bylaw permits a retail use, and the local 
public consultation is supportive of the retail 
store, could a municipal council or regional 
district board could still object to a retail store 
at that location on the basis that cannabis retail 
stores are not generally supported by the rest of 
the electorate?   

As the date on which cannabis for non-medical 
purposes is legalized draws nearer, local 
governments are encouraged to consult with 
their lawyers to determine the best approach 
for the regulation of cannabis retail sales.

3.

Stefanie Ratjen
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For those unfamiliar with costs awards in 
litigation, “party and party” costs is an award 
of money based on a legislated tariff calculated 
for various procedural steps. The award seeks 
to approximate the cost to the litigant of 
conducting the litigation, however most litigants 
discover that party and party costs awards fall 
well short of the cost of retaining a lawyer to 
handle the case. Special costs is an award 
of costs that allows a litigant to recover an 
amount that is approximately the amount that 
the litigant’s lawyers may reasonably charge. 
Special costs may eliminate the litigant’s out-
of-pocket expense that results from hiring a 
lawyer to pursue or defend a claim.

In considering the award of costs in the 
WeeMedical case, the court found that the 
consent order implicitly provided that the 
District would receive party and party costs. 
However, the court also held that even if costs 
had not been agreed to, the District could not 
cite reprehensible pre-litigation conduct as 
justifying an award of special costs. The court 
cited the recent Court of Appeal decision of 
Smithies Holdings Inc. v. RCV Holdings Inc. as 
confirming a “bright line” that limited the 
court to considering a litigant’s behaviour once 
litigation has started. Special costs are intended 
to rebuke a litigant’s reprehensible conduct 
during litigation, whereas awards of damages, 
including potentially punitive damages, are 
intended to address bad behaviour pre-
litigation.

The court’s identification of damages, rather 
than special costs, as a means to rebuke 
reprehensible pre-litigation behaviour is of 
little comfort to local governments engaged in 
bylaw enforcement proceedings because local 
governments cannot claim damages for having 

their bylaws breached. The court did note that 
local governments, unlike private individuals, 
can seek fines through prosecutions. Fines will 
punish contraveners of bylaws, but are only 
available to local governments if they commence 
a separate prosecution. Unfortunately, the cost 
of pursuing a prosecution often exceeds the 
amount that can be recovered through fines 
after a conviction. A provision in the Community 
Charter (s. 263(3)) that purports to enable a 
court to add the “costs of prosecution” to a fine 
imposed in a long-form prosecution has yet to 
be embraced by the courts. 

The WeeMedical case is a reminder that full 
cost recovery is not a reasonable expectation in 
bylaw enforcement. Local governments will no 
doubt wish to take enforcement action against 
flagrant offenders, but also be efficient in how 
they spend their bylaw enforcement budgets.  A 
lawyer with experience in bylaw enforcement 
can advise on options and approaches for 
enforcement to assist a local government with 
striking an appropriate balance between the 
benefits of court-ordered bylaw enforcement 
and the almost inevitable costs of going to court. 

in a pattern of habitual and persistent flouting of the law and knowingly intended to operate in 

contravention of municipal bylaws. The District said that this pre-litigation behaviour justified 

the District receiving more than the regular award of “party and party” costs.

Michael Moll
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Statutory Building Schemes under 
s. 220 of the Land Title Act
Most local governments are no strangers to sections 218 (“Statutory Right of Way”) and 219 

(“Registration of covenant as to use and alienation”) of the Land Title Act.  Next in numerical 

order, but attracting much less attention, is the subject of this article: section 220 (“Statutory 

Building and Letting Scheme”). Like covenants and rights of way, building schemes existed long 

before British Columbia adopted a system of registering titles and charges to land. Unlike the 

covenants and right of ways under sections 218 and 219, which have unique statutory features 

for the benefit of government authorities, statutory building schemes under section 220 of the 

Land Title Act are almost identical to their common law precursors. This article offers a brief 

look at the definitive features of statutory building schemes, how they are created, and the 

circumstances in which local governments might encounter them.

The elements of a building scheme are:

A building scheme with these essential 
characteristics has been described as a local or 
general law that applies to land, or a number 
of lots, and by extension to the owners of the 
subject land or lots. This local law is created 
by contract, or more specifically by covenant. 
Normally, covenants are contracts establishing 
a relationship between just two parcels. One 
parcel gets the benefit of the contract (the 

dominant tenement) and one bears the burden 
of it (the servient tenement). In a building 
scheme the covenants affect all parcels subject 
to the scheme, and the relationship is reciprocal. 
All the parcels benefit from the burdens, or 
restrictions, imposed on all the parcels. The 
local law, or “community of interest”, is based 
on each parcel being both a dominant and a 
servient tenement.

Also unlike a typical covenant, entered into by 
the parties themselves, a building scheme, 
whether at common law or under s. 220 of the 
Land Title Act, is initially created by a single 
owner (or lessee) of land who wishes to sell or 
lease (or sublease) two or more parcels “and to 
impose restrictions consistent with a general 
scheme of development”. Purchasers or lessees 
are bound by the arrangement when they agree 
to take property with notice of the scheme, even 
though they had no say in creating the original 
terms. If they don’t like the scheme, they don’t 
have to take the property, but otherwise there’s 
no getting around it, because like restrictions 

1. a single vendor of multiple parcels in 
a defined area, within which a general 
scheme of development, adopted at a 
precise point in time, is to operate;

2. restrictions constituting a local law 
for the area; and

3. acknowledgement by purchasers of 
the scheme, and the obligations and 
benefits it creates, and an agreement 
to be bound by it (Anderson v. Michaels).
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Miscellaneous Statutes: Did you know?
Did you know that under the Financial Disclosure Act, RSBC 1996, c.139, a municipal 

council or regional district board may designate employees as “municipal employees” and 

those employees must submit financial disclosures to the local government’s corporate 

officer in the prescribed form?  The form is identical to that required of elected officials, and 

requires the disclosure of shares, interests in real property, debts other than those related 

to residential property and household and personal living expenses, and income.  Unlike the 

forms submitted by elected officials, the public does not have access to the disclosure forms of 

designated municipal employees, but such forms must be forwarded by the corporate officer 

to the council or board.  

imposed by covenant, “the restrictions created 
by the declaration of building scheme run with 
and bind all the land”. 

A local government should not normally be a 
party to a building scheme, which is in essence a 
private arrangement between property owners 
agreeing to make themselves subject to a local 
law. Local governments have however chosen 
to be involved from time to time. In Lebeau v. 
Low, for example, the Court explained how the 
Fraser Cheam Regional District had taken on 
the role of performing building inspections and 
enforcing compliance with a building scheme 
for a community known as Cedar Village, just 
east of Hope.

The potential downsides of local government 
involvement are evident in Hemani v. British Pacific 
Properties Ltd. In that case the British Columbia 
Supreme Court considered a negligence claim 
against the person responsible for enforcing a 
building scheme in West Vancouver’s British 
Properties. The Court likened the defendant’s 
role to that of a municipal subdivision approving 
officer, and said the defendant owed a duty to 
the plaintiff (a property owner whose view was 
obstructed by the construction of a new house 

next door) to “act fairly and reasonably” in 
exercising the discretion to approve or reject 
plans for houses to be constructed within the 
area subject to the scheme. Although the Court 
was satisfied the defendant had been fair and 
reasonable, a local government would likely be 
wise to avoid taking on a similar role in addition 
to its legitimate public law duties.

Other than avoiding getting drawn into them, 
what else do local governments need to know 
about building schemes? In short, probably 
not much. Owners of land subject to a building 
scheme may look to local governments for 
information or guidance, but should probably 
be encouraged to get their own legal advice. 
Failing that, they can at least be advised that 
a building scheme is binding and enforceable 
under s. 220 of the Land Title Act if it appears as 
a notation on title to property, will generally be 
interpreted in the same manner as most other 
contracts, and can be discharged under s. 35 of 
the Property Law Act in some circumstances.

Guy Patterson

Joe Scafe
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Stefanie Ratjen will be participating in a session entitled “Open Data 101” at the Translink 
Transportation Forum being hosted by the City of New Westminster “ on March 1, 2018

On March 8, Carolyn MacEachern will be conducting a webinar on advanced FOIPPA topics for 
the LGMA. 

Rosie Jacobs will be presenting a session entitled “FOI Legal Update” at the Regional District 
CAO Forum being held in Victoria on March 21-22.

Bill Buholzer and Alyssa Bradley will be providing legal updates at the North Island and Kootenay 
Rockies Chapters of the Planning Institute of British Columbia in Nanaimo on March 22 and in 
Kimberly on April 12. Bill and Alyssa will also be participating in a panel discussion on marijuana 
legislation at Kimberly.

This spring, Bill Buholzer is teaching a course called “Legal Concepts for Professional Planning” 
at UBC’s School of Community and Regional Planning, a course on financing development (with 
Jay Wollenberg) at SFU Downtown on March 15, and a day-long course on planning law at SFU 
Downtown (with Guy Patterson) on March 23. 

Sukh Manhas continues to be an adjunct professor at UBC’s law school and is teaching Municipal 
Law this spring semester.

Reece Harding will be conducting a webinar on Assessment Appeals for the GFOABC on April 4.

Carolyn MacEachern is presenting a FOIPPA update to attendees of the North Central LGMA 
spring chapter meeting on April 12 in Prince George.

Sukh Manhas will be speaking on the local government role in cannabis legislation at the AVICC 
convention being held in Victoria on April 13. 

This year’s Pacific Business & Law Institute’s Local Government Seminar will feature Kathleen 
Higgins presenting a session entitled “ Planning and Land Use: Addressing Housing Issues”. The 
event is being held in Vancouver on April 18, 2018.

The Thompson Okanagan LGMA’s annual general meeting and conference in Osoyoos will include 
a presentation by Sukh Manhas on April 20.

On April 26, Mike Quattrocchi will be providing a legal update at the West Kootenay Boundary 
LGMA spring chapter meeting being held in Invermere.

Look for Young, Anderson at the LGMA Annual Conference in Victoria. On May 16, Alyssa Bradley 
will be giving a presentation titled “Protecting Water Resources”. That same day Kathleen 
Higgins will be speaking on rising sea levels during the morning session and on homelessness 
and the use of public space in the afternoon. On May 17, Reece Harding will be leading a session 
titled “Responsible Conduct Overview: Where We Have Come From And Where We Are Going?”.

The GFOABC’s annual conference that is being held in Kelowna between May 30 and June 1 will 
include a presentation by Bill Buholzer on Advanced Development Finance.

Joanna Track will be bringing her impressive skills as a municipal solicitor to her new position 
in the Real Estate and Property Division at the City of Vancouver. We wish her all the best in her 
new role. The firm will miss her enthusiasm, diligence and sense of humour. Joanna was also 
this newsletter’s very able editor for seven years.

Look for Your Lawyers


