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Edmonton’s Uber-Friendly Bylaw 
The City of Edmonton’s new vehicle for hire bylaw came into force on March 1, 2016. The 

bylaw includes specific regulations for “private transportation providers”, vehicles and drivers 

that are distinct from taxis. Private transportation providers are expected to be drivers hired 

through internet and app-based “ride-sharing” services such as Uber and Lyft. The adoption 

of the bylaw followed public consultation with stakeholders, including taxi companies and the 

general public. The new bylaw may be of interest to British Columbia municipalities considering 

specific ride-share regulations, as well as those readers who remember the article in our 

previous newsletter that discussed Edmonton’s unsuccessful injunction against Uber.

presumably seek to increase the accountability 
of operators of vehicles for hire.

Regarding location, only licensed taxis may 
solicit or accept offers on the street. This is a 
common advantage for taxi drivers, who may 
rely on both “street-hails” and dispatches for 
fares. Ride-share drivers will presumably be 
kept out of taxi ranks and other designated 
locations, and must continue to rely solely on 
dispatch services, such as apps. 

Most notably in the bylaw are the regulations 
regarding supply, which include the price at 
which rides must be supplied to passengers. 
The number of taxi licenses available in 
Edmonton remains capped by bylaw, but there 
is no cap for private transportation providers. 
Taxis must still charge fixed fares that are 
calculated based on a function of distance and 
time. Private transportation providers must 

Under the new bylaw, commercial private 
transportation provider dispatch licensees are 
required to pay a $50,000 licence fee plus $0.06 
per trip.  “Dispatch” is very broadly defined in 
an attempt to capture any mobile or app-based 
service that provides some sort of linking 
function between passengers and drivers of 
vehicles for hire. Older vehicle for hire bylaws 
do not typically use wording that specifically 
regulates Uber’s role as an intermediary.

Edmonton’s new bylaw includes a number 
of rules for taxis and private transportation 
providers that will affect the quality, location, 
and supply of those types of services. As an 
example of quality-control measures, both 
taxis and private transportation providers 
must comply with the same requirements 
regarding driver conduct, trip logging, and 
proof of commercial liability insurance at the 
time of applying for a licence. These measures 
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charge at least $3.25 a trip, but are otherwise 
free to set their fares.

The heavy municipal regulation of taxi services 
with much lighter regulation of other private 
vehicles for hire is not particularly novel. 
Many municipalities have long permitted 
some form of privately chartered rides as an 
alternative to taxis. What has changed is the 
increased frequency with which passengers 
seek out such private rides as an alternative 

to hailing a taxi on the street - a change that 
significantly affects the profitability of taxis. 
Edmonton appears to have now responded to 
this shift in consumer behaviour with a bylaw 
that accommodates these ride-share services, 
rather than attempting to preserve the status 
quo.

Michael Moll

Reminder: Judgments on Title Must 
be Renewed Every 2 Years
It is fairly common practice, when dealing with debts owed to municipalities that cannot be 

collected pursuant to Division 14 of Part 7 of the Community Charter as real property taxes, 

to register judgments against title to property owned by the debtor instead of pursuing more 

active collection processes such as garnishment. Examples of these debts include damages 

awarded to a municipality, fines imposed by adjudicators under the Local Government Bylaw 

Notice Enforcement Act or by a court, or legal costs awarded to a successful municipality in 

the Supreme Court. These judgments must be renewed every two years. The debts may then 

be paid when the property owner refinances or sells the property and discharges are required 

to complete the conveyance, but they may also sit on title for many years.

Municipal finance departments should be 
aware that there is an ultimate limitation 
period of ten years for these judgments. This 
is of course subject to extension if liability for 
the debt is acknowledged, but establishing 
acknowledgment of the debt is sometimes 
problematic and it is better to ensure that the Don Howieson

debt is collected before the expiration of the 
ultimate limitation period.
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Shantz: Municipalities Must Consider 
the Needs of the Homeless
In October, 2015 the Court in Abbotsford City v. Shantz, 2015 BCSC 1909, determined that 

bylaws that prevent homeless persons from erecting temporary overnight shelters in city 

parks are inconsistent with the Constitution and section 7 of the Canadian Charter of Rights 

and Freedoms. In Shantz, Chief Justice Hickson specifically rejected the notion “that it 

would be impossible to enact a law that dealt with the highly variable personal situation of 

the homeless,” sending a clear message that all municipalities need to ensure their bylaws 

consider the unique needs of the homeless in their communities. 

With the rising costs of living in the Lower 
Mainland, particularly the high cost of housing, 
homelessness is emerging as an increasingly 
significant social issue in BC. However, it is 
also a potentially expensive issue to address 
as it requires the long term development 
of more affordable housing projects and 
services. In the short term, however, the 
Shantz decision has implications that should 
be considered by all municipalities in BC. 
 
Summary of the Case

In Shantz, the Court decided that various City 
of Abbotsford bylaws that prohibited homeless 
persons from erecting temporary overnight 
shelters in city parks were unconstitutional. 
Chief Justice Hickson decided that, although 
municipalities do have a legitimate objective 
in wanting to limit access to and use of 
public parks, ultimately laws that restrict the 
homeless from erecting shelters result in 
serious harm to homeless persons in a manner 
that is broader than necessary. Moreover, the 
Court found that, although the City’s bylaws 
were intended to ensure that parks remain safe 

and accessible to all users and to protect City 
property, the objectives achieved by the bylaws 
were grossly disproportionate to the amount of 
harm the bylaws caused to homeless persons. 

The Court found that the fundamental harm 
caused by these bylaws was the way in which 
they impacted homeless persons’ autonomy 
and dignity. Not only did these bylaws interfere 
with homeless persons’ choice on how to shelter 
themselves when no practical alternatives 
exist, the bylaws also caused serious harm to 
the homeless by continually displacing them 
from public spaces. This displacement forced 
homeless persons to move to more remote 
sites, which impacted their ability to access 
services and raised safety and health concerns 
by placing them in more vulnerable situations.

In the end, the Chief Justice determined that the 
City of Abbotsford’s bylaws were inconsistent 
with the Charter to the extent they prevented 
homeless persons from erecting temporary 
shelters. He declared that homeless persons 
have the right to stay overnight in city parks 
from 7:00 pm to 9:00 am the next day.  
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Impacts of the Shantz Decision for 
Municipalities

As a result of Shantz, all municipalities have an 
obligation to consider the unique needs of the 
homeless when enacting bylaws that regulate 
the use of parks and other public spaces. This 
obligation, however, is somewhat limited. 
For example, municipalities are not obliged 
to provide housing or the necessities of life, 
such as food, to people who are homeless, 
although the court in Shantz did recommend 
that municipalities authorize the use of 
parks for temporary 
shelter in areas that 
are near services for 
the homeless and 
ensure there are 
spaces in which the 
homeless can attend 
to their basic needs, 
including rest and 
personal hygiene. 
Municipalities also 
still have the ability 
to regulate the use of 
and access to parks 
since the court in 
Shantz recognized 
that the right to 
erect shelters in 
parks “cannot be unlimited” due to safety and 
cost concerns. Furthermore, the obligation 
to authorize the use of temporary overnight 
shelter in city parks extends only to persons 
who are homeless, since the rights discussed 
in Shantz are only engaged when a person has 
no other practical shelter options available. 
Therefore, municipalities still have a choice 
on how to address the issues of homelessness 
and how to regulate the use of parks, so long as 
their bylaws leave homeless persons with the 
ability to erect temporary overnight shelters 
when no practical alternatives are available. 

Options Available to Municipalities

Since the Shantz decision, the City of Abbotsford 
has updated its Parks Bylaw to authorize any 
person defined as a “homeless person” under 
the bylaw to erect a “temporary shelter” of a 
specified size and material in most city parks. 
Under the bylaw, homeless persons may only 
erect temporary shelters away from certain 
park structures, such as playgrounds, and 
only when “there is no accessible shelter 
accommodation available in the City.” The City 
has also worked with the Province and other 

organizations to 
provide a temporary, 
portable shelter 
with 40 beds until 
construction on a 
more permanent 
shelter is complete. 

As a result of the 
Court’s decision 
in Shantz, all 
municipalities in BC 
must ensure their 
park bylaws provide 
a mechanism for 
homeless persons 
to erect temporary 
overnight shelters 

when no other practical shelter options are 
available to them. Exactly what form that 
mechanism will take is up to the municipality. 
In the long term, however, municipalities 
should consider how they can design policies 
that avoid continuous displacement of 
homeless persons and ensure everyone in the 
community has a place to attend to their basic 
needs and a safe place to sleep.

As a result of Shantz, 

all municipalities have an obligation 

to consider the unique needs of 

the homeless 

when enacting bylaws that regulate 

the use of parks and other public spaces.

Rosie Jacobs
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Court Finds Grand Forks Councillor Did 
Not Have Conflict of Interest at Time of 
Vote
On February 29, 2016, the Honourable Mr. Justice Greyell delivered Reasons for Judgment in 

City of Grand Forks v. Butler.

In the proceedings, the City had sought 
a declaration from the British Columbia 
Supreme Court that a member of the City 
Council, Julia Butler, had a conflict of interest 
when she voted on the City of Grand Forks 
Water Regulations Amendment Bylaw No. 
2014, 2015 (the “Bylaw”), and a declaration 
that her office on the City Council was, as a 
result, vacant.

Prior to being elected to City Council, Ms. Butler 
owned and operated a yard care and lawn 
maintenance business (the “Business”) within 
the City’s boundaries, and was an outspoken 
opponent to the City’s water metering program 
(the “Program”). In fact, prior to being elected 
to City Council, Ms. Butler spoke against the 
Program at a meeting of the City’s Committee 
of the Whole. Ms. Butler told the then City 
Council that she was the owner and operator 
of the Business and that she was concerned 
about the Program in that context.

After Ms. Butler was elected to City Council in 
November 2014, the City received a letter of 
concern from the public that Ms. Butler had a 
conflict of interest in relation to the Program. 
As a result of that letter of concern, the City 
obtained legal advice in February 2015 that, 
as a result of Ms. Butler’s ownership of the 
Business, and her public statements that she 
was concerned about the Program in that 
context, Ms. Butler had a conflict of interest in 
relation to the Program. The City shared this 
legal advice with Ms. Butler.

In March 2015, Ms. Butler divested herself of 
the Business and took employment with Arch 
Angle Contracting, which provided general 
handyman services, including yard care and 
lawn maintenance. In her new employment, 
Ms. Butler was responsible for general office 
clerical services for her employer, but was also 
responsible for providing yard care and lawn 
maintenance services to customers of Arch 
Angle Contracting, which included several 
former clients of the Business.

On April 20, 2015, Ms. Butler voted on first, 
second, and third reading of the Bylaw.

On May 4, 2015, Ms. Butler voted on adoption 
of the Bylaw.

The City brought the proceedings seeking a 
declaration that Ms. Butler had a conflict of 
interest when she voted on the Bylaw, and a 
declaration that her office on the City Council 
was vacant within 45 days of the vote to adopt 
the Bylaw but no more than 45 days after the 
vote on first, second, and third reading of the 
Bylaw.

In His Lordship’s Reasons for Judgment, 
Justice Greyell found that, while Ms. Butler had 
a conflict of interest in relation to the Program 
when she operated the Business, she did not 
have a conflict of interest when she voted on 
the Bylaw as, by that time, she had divested 
herself of the Business and had taken other 
employment. His Lordship found that the City 
had not proven that Ms. Butler had a conflict 
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of interest at the relevant time. His Lordship 
also stated that, even if he had found that 
she had a conflict of interest at the relevant 
time, he would have held that the proceedings 
were brought out of time, being brought more 
than 45 days after Ms. Butler first voted on 
the Bylaw on April 20, 2015, and would have 
further held that Ms. Butler had, at all relevant 
times, acted in good faith. In the end, Justice 
Greyell ordered that the City’s application be 
dismissed, with costs payable to Ms. Butler.

The impact of Justice 
Greyell’s Reasons 
for Judgment in 
considering conflict 
of interest issues 
remains to be seen 
as the Reasons 
do not address 
previous relevant 
legal authorities on 
the issues that were 
presented to His 
Lordship.

On the issue of 
whether Ms. Butler had a conflict of interest 
as an employee of Arch Angle Contracting, 
Justice Greyell did not address the decision 
of the Alberta Court of Appeal in Guimond v. 
Sornberger. In that case, the Court held that, 
as a result of the duty of loyalty owed by an 
employee to an employer and other factors 
associated with the employer-employee 
relationship, a conflict of interest is inherent 
where an elected official is required to make a 
decision that affects his employer. In the same 
way that the duty of loyalty owed by the director 
of a not-for-profit society to the society itself 
was held by our Court of Appeal to give rise to 
a conflict of interest in Schlenker v. Torgrimson, 
where there was no direct or indirect financial 
impact on the director, the duty of loyalty owed 
by an employee to the employer gives rise to a 
conflict of interest where there is no direct or 
indirect financial impact on the employee.

On the issue of whether the proceedings were 
brought by the City within the 45 day limitation 
period as required by the Community Charter, 
Justice Greyell did not address the decision 
of the British Columbia Supreme Court in 
Fairbrass v. Hansma. In that case, the Court 
specifically considered the application of 
the 45 day time limit where there were two 
alleged acts by the elected official in conflict 
of interest, the first being more than 45 days 
before the court proceedings were commenced 

and the second being 
less than 45 days 
before they were 
commenced. The 
Court held that the 
proceedings were 
commenced in time. 

On the issue of 
whether Ms. Butler 
acted in good 
faith throughout, 
Justice Greyell did 
not address the 
commentary of the 
Court in Fairbrass 

relating to reliance on legal advice as a defence 
to a conflict of interest allegation. While Ms. 
Butler had a legal opinion, that legal opinion 
did not address the City’s legal advice, and 
did not address the question as to whether 
she had a conflict of interest as a result of her 
employment with Arch Angle Contracting. 

As the City has decided to not appeal the 
dismissal of its proceedings, the impact of 
Justice Greyell’s Reasons for Judgment will 
not be known until the issues are again raised 
before the courts. 

In Guimond v. Sornberger, 

... the Court held that, 

as a result of the duty of loyalty 

owed by an employee to an employer, 

... a conflict of interest is inherent 

where an elected official is required 

to make a decision 

that affects his employer.

Sukh Manhas
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“a court may grant relief in relation 

to a local government’s breach of its procedural 

by-law where the breach is substantive 

or significant to the purpose of the by-law, 

and is not technical or trivial.”

Beware the Boilerplate
Drafting legal instruments is an art, not a science, so rules for drafting can be hard to state 

and even harder to apply. But here’s one to live by: beware the boilerplate. Contracts and 

bylaws are riddled with standard form clauses, many of which are important to the validity and 

enforceability of the rules the instrument establishes, or to protecting the interests of one or 

more of the parties. Many standard clauses, however, can be unnecessary, inappropriate, and 

even misleading if not tailored to the specific context in which they are inserted or the work 

they are expected to do. In local government bylaws, many problematic provisions arise when 

the drafter restates a rule or proposition, either from another statute or arising out of the case 

law, about how the bylaw should be interpreted. This article considers two common examples, 

and the mischief they can create.

1. “The failure of Council to observe 
the provisions of this bylaw does not 
affect the validity of resolutions passed 
or bylaws enacted by Council.”

The first example is often found in two types 
of bylaws: Council procedures bylaws and 
development application procedures bylaws, 
and on its face might seem comforting to 
a person whose 
actions the bylaw 
governs. The trouble, 
however, is that 
although the wording 
is superficially 
consistent with a 
leading municipal law 
textbook and a line 
of British Columbia 
court cases, it is 
probably untrue. 
Most obviously, if 
the bylaw restates or flows from a procedure 
imposed by statute, there is no question the 
decision-maker cannot rely on a clause in 
its own bylaw to cure a failure to follow the 
mandatory procedure.

If an alleged procedural error is in relation to 
a self-imposed or internal rule, as opposed 

to a statutory requirement, the result is not 
so clear, but putting the clause in the bylaw 
does not affect that result. Courts have 
indeed been willing to treat failures to follow 
internal and self-imposed procedures as 
mere irregularities, and to uphold impugned 
decisions taken pursuant to a flawed decision-
making process. Yet depending on the type of 
procedure that was meant to be followed, and 

the degree and nature 
of any departure 
from it, there is no 
question that courts 
have the discretion 
to quash a decision 
reached following a 
procedural misstep, 
n o t w i t h s t a n d i n g 
a bylaw provision 
stating otherwise.

As a result of this 
possibility, the safer assumption, as the Court 
concluded following a careful review of the 
relevant authorities in Coton v. Cultus Lake Park 
Board, 2008 BCSC 834, is “that a court may 
grant relief in relation to a local government’s 
breach of its procedural by-law where the 
breach is substantive or significant to the 
purpose of the by-law, and is not technical or 
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In a 2012 decision the Court considered 
provisions about headings in successive 
versions of a zoning bylaw. A provision in the 
earlier version said the headings were part of 
the bylaw; the subsequent version was silent 
on the issue. In that case, the Court accepted 
that headings were part of the earlier bylaw, 
but only implicitly reached the opposite 
conclusion in respect of its successor.

Bylaw drafters ought to be forgiven for 
finding the cases befuddling in light of the 
Interpretation Act, but if anything they only 
reinforce the rule: beware the boilerplate. In 
provincial and federal statutes, head notes 
are normally unnumbered, and are seldom 
worded in a manner that suggests an intention 
to create a right or impose an obligation. Many 
bylaws, on the other hand, include numbered 
headings and subheadings, and in some cases 
a given clause or section would be difficult to 
interpret without reference to the heading. 
Those features of a heading suggest that it 
should, must, or will be construed as forming 
part of the enactment, despite s. 11 of the 
Interpretation Act, or even a similarly worded 
clause in the bylaw itself.

So before inserting or glossing over a clause 
purporting to govern the treatment of headings 
or head notes in a bylaw (or a contract, for 
that matter), take a minute to review those 
headings (and subheadings). Consider how 
they are incorporated into the bylaw, the role 
they are intended to play, and whether the 
answers to these questions are consistent for 
each of the headings.

trivial.” Assuming this view is still good law, 
any statement to the contrary in a bylaw is 
at best unnecessary and may give decision-
makers the unfounded impression they need 
not heed their own rules. In the end, whatever 
a procedures bylaw itself might say about the 
consequences of a failure to do what the bylaw 
says is unlikely to influence a court’s view of 
the matter.

2. “Headings and titles in the body of 
this By-law are not part of this By-law and 
are included for convenience of reference 
only.”

The British Columbia Supreme Court’s 
recent treatment of a second common genre 
of interpretive clauses shows that even the 
provincial legislature cannot convince judges 
to toe the line. Among other local enactments, 
zoning bylaws often contain a statement to the 
effect that the headings in the bylaw do not 
form part of the bylaw. 

If a “heading” is the same as a “head note”, 
s. 11(1) of the Interpretation Act should suffice:

Yet courts remain unconvinced. In 2007 the BC 
Court of Appeal, citing the Supreme Court of 
Canada, said “section headings can be used as 
a guide to the interpretation of a statute”. In a 
2010 decision, cited with approval in 2014 and 
again in a decision released in December 2015, 
the BC Supreme Court said, despite s. 11:

In an enactment, a head note to a 
provision or a reference after the end 
of a section or other division

(a) is not part of the enactment, 
 and

(b) must be considered to   
 have been added editorially   
 for convenience of reference 
 only.

“…courts have favoured the view 
that for the purposes of statutory 
interpretation, headings should be 
read and relied on like any other 
contextual feature. Headings are a 
valid indicator of legislative intent 
and may be taken into account on 
interpretation.”

Guy Patterson
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The plaintiff attended at work for a few days in 
the new position and then left and did not return. 
The City ended up dismissing her employment 
for abandonment for her failure to return. The 
plaintiff then brought a claim for constructive 
dismissal alleging that she had been assigned 
to “a boring desk job”, with responsibilities that 
did not properly utilize her level of specialized 
expertise. In short, it was a completely different 
job.

The Court articulated the test for constructive 
dismissal as follows:

The Court accepted that an employer can 
reassign employees to positions that may result 
in a loss of status or prestige and that such 
reassignment will not necessarily constitute 
constructive dismissal. The Court was also 
sympathetic to the City’s goal of seeking greater 
efficiencies by amalgamating two departments.

However, the Court determined that the changes 
to the plaintiff’s position were substantial and 
her position had essentially been “deleted”. 
Therefore, the plaintiff was found to have been 
constructively dismissed. Given the plaintiff’s 
long service, she was awarded 26 months’ 
notice, as well as pension benefits for the notice 
period.

This case is a reminder that while employers 
have some flexibility in reorganizing their 
workplaces, substantial changes to a position 
will likely result in constructive dismissal. As 
noted by the Court, a constructive dismissal is 
less likely to result where the new position is 
at a similar level within the corporate hierarchy 
and where there is no change in pay.

Demotion = Constructive Dismissal
In a recent City of Toronto case, a senior IT Manager successfully argued that she had been 

constructively dismissed because of changes to her position. The plaintiff had worked for the 

City for 25 years in various positions, the last one being Senior Systems Engineer. In this 

position, the plaintiff led a department. The City decided to consolidate two departments, 

including the plaintiff’s department, under the leadership of a different individual. The plaintiff 

was moved to a newly created position with different responsibilities and reduced supervisory 

duties. Her work location and salary remained the same.

“…whether, at the time the alleged 
breach of the employment contract 
occurred, a reasonable person in 
the same situation as the employee 
would have felt that the essential 
terms of her employment were being 
substantially changed.”

Carolyn MacEachern
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Metro was able to persuade the Court 

that the arbitrator’s characterization 

of the duty of good faith in contractual 

performance amounted to a question of law 

as the application of an incorrect principle in the 

course of interpreting a contract.

Metro case highlights recent contract 
law developments
Providing for resolution of contractual disputes by arbitration is common in large commercial 

agreements. Parties entering into such agreements must appreciate that by agreeing to 

resolve disputes by arbitration they are taken to have chosen efficiency and finality and to have 

limited their right to appeal any arbitration award.

to grant appeal. Sattva changed the law 
significantly by abandoning the historical rule 
that contract interpretation was a question of 
law and instead stating that typically contractual 
interpretation involves issues of mixed fact and 
law – the exercise being one in which principles 
of contractual interpretation are applied to 

words of the written 
contract, considering 
the factual matrix. 
Viewed in this new 
light, an arbitrator’s 
decision on how to 
apply the contract 
to the facts would 
not be a question of 
law alone and any 
prospect of leave to 
appeal fails at the 
initial consideration. 
The result tends 
towards greater 
finality of arbitration 
decisions.

The recent decision in Greater Vancouver 
Sewerage and Drainage District v. Wastech 
Services required Metro Vancouver to satisfy 
the higher post-Sattva onus to obtain leave 
to appeal an arbitrator’s award. The award 
itself raised the application of a second 2014 
Supreme Court of Canada decision, Bhasin v. 
Hrynew, which confirmed the existence as an 
“organizing principle” of good faith that parties 
to a contract owed a duty of honest performance 

Section 31(1) of the BC Arbitration Act limits 
appeals to the courts from arbitration awards 
to questions of law and requires that the court 
must first grant leave, unless the parties to the 
arbitration consent to the court hearing the 
appeal. Under s. 31(2), leave may only be granted 
if the court determines that either: (i) the issue is 
sufficiently important 
to the parties and to 
prevent a miscarriage 
of justice; (ii) the legal 
point is of importance 
to a class of persons; 
or (iii) the point of law 
is of general or public 
importance. The 
result of this statutory 
filter is that leave to 
appeal arbitration 
awards have been 
granted sparingly. 
After the Supreme 
Court of Canada’s 
2014 decision in 
Sattva Capital Corp. v. Creston Moly Corp., the bar 
was raised even higher to obtain leave.

Historically the courts had considered that 
the interpretation of legal documents was 
a question of law. As the interpretation of 
the contract is central to many, if not most, 
arbitrations, that would be sufficient to satisfy 
the “question of law” requirement in the first 
part of the s. 31 test, leaving the court to wrestle 
with the remaining factors in deciding whether 
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to each other. This requires, for example, that a 
party cannot lie or mislead the other about its 
own contractual performance.

The agreement at issue in the Wastech case was 
a 20-year comprehensive agreement for the 
operation and management of the municipal 
solid waste system for the GVRD (now called 
Metro Vancouver). Under the agreement, 
Wastech was to haul garbage to either the 
Vancouver landfill, the Burnaby incinerator, or 
the Cache Creek landfill, with short-haul rates 
applicable locally and long-haul rates applicable 
to disposal at Cache Creek. The total amount of 
garbage transported as well as the proportions 
of that hauled locally and to Cache Creek would 
have a significant bearing on the compensation 
Wastech would earn under the agreement. The 
agreement had a target operating ratio (Target 
OR) whereby operating costs were projected to 
be 89% of total revenues, with an adjustment 
in subsequent years if the OR fell outside a 
band between 0.86 and 0.92. For 2011, Metro 
decreased the allocation to Cache Creek. The 
arbitrator concluded this was a “material 
reduction” that adversely affected Wastech and 
awarded it $2.9 million in compensation.

The arbitrator had rejected Wastech’s argument 
that it was an implied term of the agreement 
that Metro would allocate waste in a manner 
that made it possible for Wastech to achieve the 
Target OR. When the contract was entered into, 
both parties were aware that the contract did 
not contain such a term and the evidence was 
that it was not included due to a concern that it 
would add complexity to the contract. Therefore, 
it was not appropriate to imply the existence of a 
term when the agreement reflected the parties’ 
intention not to include that term; this would 
amount to re-writing the contract contrary to 
the express intentions of the parties.

However, the arbitrator found that, while 
Metro’s allocation decision was honest and 
reasonable viewed from the perspective of 
furthering its business objectives, it ran contrary 

to Wastech’s legitimate contractual expectation 
that Metro would not exercise its discretion 
under the contract regarding waste allocation 
to effectively deprive Wastech of the opportunity 
to achieve the Target OR. Predictably, Wastech 
argued that the arbitrator’s decision arose out 
of his interpretation of the agreement and thus 
did not involve an appealable question of law 
following the decision in Sattva.

However, Metro was able to persuade the Court 
that the arbitrator’s characterization of the 
duty of good faith in contractual performance 
amounted to a question of law as the application 
of an incorrect principle in the course of 
interpreting a contract. The Court held that 
Metro had met the standard for leave to appeal 
of showing there was merit to the argument that 
the arbitrator’s decision engaged the limits of 
the good faith doctrine. On the Supreme Court’s 
formulation in Bhasin, good faith contractual 
performance merely requires that a party not 
seek to undermine the other party’s interests 
in bad faith. Metro satisfied one of the leave 
tests of showing the importance of the result 
to the parties (a $2.9 million award) and that a 
miscarriage of justice might result if the award 
was not subject to appellate review.

While Metro was granted leave to appeal the 
arbitrator’s decision, it had a significant burden 
to surmount to obtain leave. Parties entering 
into major contracts must appreciate that opting 
for arbitration significantly limits the right to 
appeal any arbitration award. The courts are 
only starting to work out the implications of the 
Supreme Court’s recognition of an obligation of 
good faith contractual performance. It will take 
a further court decision to provide guidance 
on the nature of that good faith obligation in 
respect of Metro’s exercise of its contractual 
discretionary rights.

Barry Williamson
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A local government should respond 

appropriately and, where possible, 

promptly to a potential claimant’s 

correspondence and act quickly 

to dispel any inaccurately held beliefs.

Stewart Jordan was 64 years old at the time 
the case was heard. He had retired in 2010 
after working for the City’s Park Board his 
entire adult life. After retirement, he was 
engaged by various associations representing 
the City’s community centres to provide 
consulting services related to litigation 
with the Park Board in connection with the 
latter’s efforts to centralize community centre 
services. Mr. Jordan 
was described 
by witnesses as 
having a forceful 
personality and by 
Mr. Justice Kent as a 
person “who clearly 
has a high opinion of 
himself”.

The litigation arose 
out of an interaction 
between Mr. Jordan 
(the Plaintiff) and 
a City employee 
that Mr. Justice 
Kent said could be summed up neatly as 
“unwelcome physical contact in the context of 
an inappropriate conversation.” The Plaintiff 
had visited Sunset Community Centre to have 
some documents photocopied. He asked the 
employee to photocopy them, which she did. 
The Plaintiff mentioned that the employee was 
wearing a bikini top under her t-shirt and asked 
her if she had been to the beach that day. He 
then proceeded to lightly touch her under her 

arm close to her breast area with the tip of one 
of his fingers. Although the incident occurred 
in plain view, there were no witnesses.  

After the employee reported the incident to 
a supervisor, the incident was inaccurately 
summarized in an email as “[the Plaintiff] 
touched her under her breast.” The employee 
also reported the incident to her shop steward, 

who happened to be a 
life-long friend of the 
Plaintiff. The shop 
steward, committing a 
breach of confidence, 
then informed the 
Plaintiff that he had 
been accused by the 
employee of touching 
her breast. In the 
words of Mr. Justice 
Kent, this “triggered 
[the Plaintiff’s] 
outraged and 
misplaced pursuit for 
exoneration and led 

to his inaccurate belief that a false accusation 
of inappropriate sexual touching had been 
made.” The Plaintiff proceeded to file a claim in 
defamation against the City, and claimed that 
the accusation was intended to discredit him 
to gain an advantage in the litigation between 
the Park Board and the community centre 
associations to which the Plaintiff provided 
consulting services.

Jordan v. Vancouver: Court Criticizes 
City for Handling of Defamation Case
In Jordan v. Vancouver (City), 2016 BCSC 167, the City of Vancouver successfully defended an 

action in defamation. The case is not notable for its outcome so much as for the rebuke issued 

to the City by Mr. Justice Kent concerning its conduct leading up to and during the litigation.  
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The dispute resulted in a 12 day trial. The Court 
concluded that the Plaintiff had been defamed, 
but that the City bore no liability because the 
defamatory statement that inappropriate 
touching occurred was true and it was 
protected by the defence of qualified privilege 
because it was made during an investigation of 
a workplace incident.  

Although the City was victorious, the Court 
exercised its discretion not to award the City 
its legal costs because of the City’s conduct 
prior to and during the litigation. Mr. Justice 
Kent commented on 4 perceived faults in the 
City’s conduct which should be noted by local 
governments.

First, he found that the entire incident could 
have been avoided if the shop steward had 
maintained his duty of confidentiality and not 
immediately and inaccurately reported the 
incident to the Plaintiff.  

Second, the City did not respond to requests 
for information regarding the incident from 
the Plaintiff or his counsel. Mr. Justice Kent 
opined that a carefully crafted response that 
defused suggestions of inappropriate touching 
could have avoided litigation.

Third, the City’s reply to the Plaintiff’s request 
made pursuant to the Freedom of Information 
and Protection of Privacy Act was comprised 
solely of copies of correspondence to the City 
from the Plaintiff and his counsel and blank 
pages of redacted information. Mr. Justice 
Kent noted that, although the response may 
have been made in compliance with the Act, it 
was “potentially inflammatory” and could have 
been provided with an explanation.  

Fourth, a security video of the incident was lost 
by the City. Mr. Justice Kent accepted evidence 
from the City that the position of the camera 
rendered the video of little use in corroborating 
the testimony of the two witnesses, but found 
the City’s failure to call a witness to provide an 

explanation for its loss disturbing.   

The Court’s comments are a good reminder to 
local governments of the following:

1. Reports of workplace 
incidents should be kept confidential 
and no details released to outside 
parties until a careful, competent, 
and complete investigation of the 
incident has concluded;

2. Although a heavily redacted 
response to a FOI request that is 
largely devoid of information may 
be technically in compliance with 
the FIPPA, in some circumstances 
an accompanying explanation may 
be in the local government’s best 
interests;

3. A local government should 
respond appropriately and, where 
possible, promptly to a potential 
claimant’s correspondence and act 
quickly to dispel any inaccurately 
held beliefs. In the City’s case, had 
the City made it clear early on that 
the City employee had never accused 
the Plaintiff of touching her breast 
and that any report to the contrary 
was inaccurate, the Plaintiff may 
have abandoned the litigation.; 
 
4. All documents, including 
electronic documents and video 
recordings, that relate to an incident 
or matter that may become the 
subject of litigation should be copied 
or backed up and securely stored. 

Joe Scafe
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What’s in a plan? Coltman v. Vancouver
Another challenge to a development approval failed recently when the Court found that a local 

area plan was a policy document and not binding on Council’s decision-making. In Coltman 

v. Vancouver (City) 2016 BCSC 241, a group of neighbours challenged a resolution of City 

Council granting approval in principle to a proposed rezoning bylaw that would allow for the 

construction of a new tower in the West End neighbourhood of Downtown Vancouver. The 

petitioners objected to the rezoning and proposed tower, which they contended would “result 

in a massive increase in density for market housing in an area of the West End where City 

policy does not support increases in density for market housing”. 

The rezoning application was originally 
submitted in 2007 under a community plan 
for the West End. That community plan was 
replaced in 2013. The petitioners argued that 
Council’s resolution granting approval in 
principle was inconsistent with the new West 
End Community Plan, 
and therefore Council 
was prevented from 
passing the resolution. 
The Court rejected 
this argument, finding 
that the West End 
Community Plan is not 
a bylaw equivalent to 
an official community 
plan, but rather 
a development 
plan for a specific 
neighbourhood that is 
akin to a “statement of 
policy and no more”. The Court found that there 
is no requirement that a rezoning be consistent 
with a development plan or policy. The Court 
ultimately dismissed the application. 

The decision is also a reminder of the relative 
deference given to local government decision-
making. As the Court stated, when a municipal 
council is engaged in enacting bylaws, a 
challenge to that exercise will be subject to 

review by a court on the lower standard of 
reasonableness, rather than correctness. In 
this context, “reasonableness” means a court 
must respect the responsibility of elected 
representatives to serve the people who 
elected them and to whom they are ultimately 

accountable. In enacting 
bylaws, elected officials 
balance an array of 
social, economic, 
political and other non-
legal considerations. 
Where a bylaw is 
challenged, a court 
will only set aside 
the impugned bylaw 
if the bylaw is one 
that no reasonable 
body informed by the 
relevant factors could 
have enacted.

Jay Lancaster

A court must respect the responsibility 

of elected representatives 

to serve the people who elected them 

and to whom they are 

ultimately accountable.
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Carolyn MacEachern will be presenting a session entitled “FOIPPA – Trends and What to 
Expect” at the North Central Local Government Management Association 2016 AGM and 
Conference in Prince George on April 6. Mike Quattrocchi will be presenting a session entitled 
“Legal Update”.

On April 9, Reece Harding will be presenting a session entitled “Local Government & First 
Nations: Some Foundational Legal Principles” at the Association of Vancouver Island and 
Coastal Communities 2016 AGM and Convention in Nanaimo.

Sukh Manhas will be presenting a session entitled “Medical Marijuana” at the West Kootenay 
Boundary Local Government Management Association 2016 Conference in Fairmont Hot 
Springs on April 14.

On April 29, Sukh Manhas will be presenting a session entitled “Promoting Business in the 
Face of the Prohibition Against Assistance” at the Association of Kootenay & Boundary Local 
Governments 2016 Conference in Kimberly.

In partnership with Young Anderson, the Local Government Management Association is 
offering a Board of Variance Workshop on May 4. Led by Bill Buholzer, Alyssa Bradley, and 
Guy Patterson, this one-day workshop in Richmond will be of particular interest to Board of 
Variance members and senior local government administrators responsible for their Boards 
of Variance.

On May 12, Alyssa Bradley will be presenting a session on medical marijuana and Michael 
Moll will be presenting a session on Uber/Taxis at the 2016 LMLGA Annual Conference in 
Whistler.

On May 12, Bill Buholzer and Guy Patterson will be presenting a session entitled “Epic 
Planning Blunders: Navigating the Legal Minefield” at the 2016 PIBC Annual Conference in 
Kelowna.

Carolyn MacEachern and Francesca Marzari will be presenting a session addressing Aging 
Populations, People with Disabilities, and Homelessness and Human Rights Codes at the 
Licence Inspectors and Bylaw Officers Association Zone 4 Meeting in Nanaimo on April 22 and 
the Zone 6 Meeting in Langley on May 12.

Sukh Manhas will be one of the course presenters at The Continuing Legal Education Society 
of British Columbia’s upcoming course entitled “Subdivision, Regulation, and Discretion” 
being held at the Pan Pacific Hotel in Vancouver on May 12.

At this year’s GFOABC Conference in Whistler from June 1-3, Elizabeth Anderson will be 
presenting a Part 2 continuation of last year’s session entitled “Tax Sales”. Don Howieson 
and Joseph Scafe will be presenting a session entitled “Put the Baseball Bat Away - Collect 
the Debt the Legal Way”.

Look for us at the Local Government Management Association Conference being held 
in Nanaimo from June 21-23. Francesca Marzari and Michael Moll will be presenting a 
session entitled “The Sharing Economy: Uber and Beyond”, and Sukh Manhas and Carolyn 
MacEachern will be presenting a session entitled “Local Government Governance: Anatomy 
of a Respectful Workplace”. Our lawyers will be around the LGMA Conference and otherwise 
available for meetings upon request.

Look for Your Lawyers
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We are delighted to announce that our former law partner, David Loukidelis, is returning to the fold 
at Young Anderson, this time as associate counsel.

David was a partner at Young Anderson in the 1990’s until his appointment as BC’s Information and 
Privacy Commissioner in 1999. He served as the Commissioner for two terms, before becoming 
the Deputy Attorney General and Deputy Minister of Justice for British Columbia in 2010. David 
has taught privacy and freedom information law in the Faculty of Law at the University of Victoria 
and the Faculty of Law at Thompson Rivers University. He has also taught the law of restitution 
and environmental law at the University of British Columbia. He now lives in Alberta, but will be 
contributing his knowledge and expertise to local governments in British Columbia as associate 
counsel at Young Anderson.

For those who have yet to meet David, you might be interested to know that he has a Master of Arts 
degree in Medieval English Language and Literature from the University of Edinburgh, and a law 
degree from Osgoode Hall. He was called to the bar in BC in 1984, and spent a year serving as a law 
clerk to the late Bertha Wilson, the first woman justice of the Supreme Court of Canada. He also 
has a graduate law degree from Oxford University, which, together with his knowledge of medieval 
language and literature, must (at least in part) account for his designation as Queens Counsel in 
British Columbia in 2010.
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Young Anderson as Associate Counsel

David Loukidelis


