
 

Telling the Whole Story 

In Pucci v. City of North Vancouver (2010 BCSC 743 May 26), an application for a rezoning 
which if adopted would legalize a long standing secondary suite violation was refused after 
public hearing.  A majority of Council was concerned that such rezoning would be publicly 
perceived as “rewarding bad behaviour” and would thus erode confidence in the integrity of the 
zoning system itself.  While the applicant’s pre-existing zoning violations were long term and 
ongoing, the City had through many years had “an on again off again” enforcement policy.  
There had been lengthy enforcement moratoriums of which owners (including the applicant) of 
illegal suites had been notified. 

At the public hearing, the dominant issue was the applicant’s long-term non-compliance.  The 
Court agreed that this was a relevant consideration in the context of maintaining public 
confidence in the integrity of the zoning system.  However, the City’s own ambivalent behaviour 
in formally endorsing several moratoriums was also a relevant fact that mitigated the appearance 
of the applicant’s lengthy and continued violation.  The Court noted: 

“In particular, the moratorium in 1990, the second moratorium in 
1995, council’s resolution of May 8, 2000, and the City’s 
subsequent forbearance from any attempts at enforcement, all 
contributed to a tacit endorsement of the petitioner’s ongoing non-
compliance, and are all matters of considerable relevance engaging 
the issue of what has been characterized as “rewarding bad 
behaviour”. 

On that basis the Court applied an “error of fact” test – and found that all of the relevant facts 
were not considered and this led Council to an erroneous assumption about the behaviour of the 
applicant.  The Court noted: 

I thus conclude that, although council is not constrained from 
considering the petitioners’ past non-compliance, its failure to 
consider it in the full context of relevant evidence or information, 
led to an erroneous assumption about the nature and extent of what 
was described as the “bad behaviour” of the petitioners and 
whether that behaviour necessitated repudiation to “provide for 
good government of the community”. 

The Court set aside the decision not to rezone and remitted the matter to the Council for 
reconsideration in the light of the Court’s reasons for judgment. 
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The case suggests two matters of importance to judicial review of zoning decisions: 

1. that owner initiated site specific rezonings (as opposed to staff area wide policy initiated 
rezonings) are likely to be still perceived by the Courts as quasi-judicial and more 
adjudicative in nature than legislative in nature; (see Wiswell v Winnipeg [1965] SCR 
512); 

2.  serious and material error of fact in adjudicative proceedings (that is failure to take into 
account relevant facts) is subject to the correctness test in the same way as error of law. 
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