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Court of Appeal Rejects Local Government Duty to Consult First Nations 
Neskonlith Indian Band v. City of Salmon Arm, 2012 BCCA 379 

On September 24, 2012 the British Columbia Court of Appeal dismissed the appeal of the 
Neskonlith Indian Band.  The NIB had sought to quash a development permit issued by the City of 
Salmon Arm on the basis that the City had a duty to consult and accommodate the NIB. 

This argument stems from the Supreme Court of Canada’s 2004 decision in Haida Nation v. British 
Columbia (Minister of Forests) that established a duty to consult and accommodate on the part of 
the Crown regarding decisions that may impact Aboriginal rights and title after claims to such 
rights and title have been made or before they are resolved through treaty.  Such obligations are 
based on “the honour of the Crown”.   

Since the Haida decision, First Nations around the Province have been asserting that local 
governments are obligated to consult on decisions that First Nations say have a potential to 
infringe their claimed Aboriginal rights and title.  In this case Neskonlith claimed that by allowing 
the private development in the floodplain to be sited too low, Salmon Arm was creating a 
circumstance that would give rise to the need for future flood mitigation measures to protect the 
development from flooding (such as channelling in the Salmon River or dike construction), that 
might impact their aboriginal rights. 

In dismissing the appeal, our Court of Appeal found that the City had no duty to consult and 
accommodate this First Nation.  The Court made several findings in this regard.  It found that the 
ultimate legal responsibility for consultation and accommodation rests with the Crown, that the 
honour of the Crown cannot be delegated even to a governmental organization such as a local 
government and that while procedural aspects of the duty to consult can be delegated, the 
Province has not in general delegated the duty to local governments.  The Court found:   

“… As the third order of government, municipal councils are simply 
not in a position to, for example, suspend the application of bylaws 
or the terms of OCPs, grant benefits to First Nations or indeed to 
consider matters outside their statutory parameters…” 

 “…And while it is true that First Nations may experience difficulty in 
seeking appropriate remedies in the courts in cases like this one, it is 
also true that as creatures of statute, municipalities do not in general 
have the authority to consult with and if indicated, accommodate 
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First Nations as a specific group in making the day-to-day operational 
decisions that are the diet of local governments.” 

In recognizing the impracticalities of such consultation between local governments and First 
Nations the Court commented: 

“…Daily life would be seriously bogged down if consultation – 
including the required “strength of claim” assessment – became 
necessary whenever a right or interest of a First Nation “might be 
affected.  In the end, I doubt that it would be in the interests of First 
Nations, the Crown or the ultimate goal of reconciliation for the duty 
to consult to be ground down into such small particles, obscuring the 
larger “upstream” objectives described in Haida. 

The Court dismissed the appeal on two other grounds finding that the adverse impact alleged by 
Neskonlith in this case was too speculative to give rise to a duty to consult and that even if a duty 
to consult did exist, the City had adequately consulted Neskonlith. 

The Neskonlith case is clear direction for British Columbia local governments that their 
consultative obligations to First Nations when dealing with the issuance of development permits, 
building permits or amendments to Official Community Plans or zoning bylaws are rooted in their 
statutory obligations as specified in the Local Government Act, Community Charter or the local 
government’s own bylaws.  Further, reconciliation of aboriginal rights or title are not the 
responsibility of local government but of the Crown. 

Reece Harding & Gregg Cockrill 
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