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ANATOMY OF A WORKPLACE INVESTIGATION 

I. INTRODUCTION - A COMPLAINT IS FILED – WHAT NOW? 

You have received a complaint of bullying and harassment in the workplace.  What do you do?  
The first step is to review the complaint and your policy on bullying and harassment.  There are 
two reasons for this.  The first is the general requirement that employers are required to 
provide a safe workplace, which includes a harassment and bullying free work environment.  
The second is the obligations of employers under WorkSafe BC’s regulations to investigate 
complaints of bullying and harassment.  If the allegations are related to a ground under the 
Human Rights Code, an employer also has an obligation to investigate and take steps to address 
any discrimination, or face liability for the conduct of its employees. 

By properly investigating complaints of bullying and harassment, a local government will also 
limit exposure to liability and damages that can result from bullying and harassment in the 
workplace. 

II. BULLYING AND HARRASSMENT POLICY 

In reviewing the complaint, you will want to determine whether the conduct complained of, if 
true, constitutes bullying or harassment under your organization’s policy.  If so, the next step is 
to determine how to proceed.  Many policies contain an informal resolution option, such as 
mediation or a facilitated conflict resolution process between the complainant and respondent.  
Whether an informal process is appropriate depends on the nature of the allegations and the 
willingness of the complainant and respondent to participate. 

If the allegations are serious or the complainant does not wish to participate in an informal 
process, employers should proceed with a formal investigation.  In most policies, the employer 
has the flexibility to determine whether the investigation will be done internally or by a third 
party consultant.  Again, whether an investigation should be undertaken internally or externally 
depends on the nature of the allegations and who the complaint is about.  It will also depend 
on whether the employer has any employees with the skills to undertake a proper 
investigation.   

If the nature of the allegations is serious or the allegations are about a senior manager or 
elected official, retaining a third party investigator is recommended.  This is so that the 
employer has a report it can rely on if it determines discipline/dismissal or a possible censure 
process is the appropriate outcome.  It also avoids putting managers in the difficult position of 
having to investigate the conduct of individuals to whom they report or work closely with. 
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Employers are required to have procedures to assist employees in reporting incidents or 
complaints of workplace bullying and harassment.  These include: 

▪ How to report a complaint; 

▪ Can a complaint be made verbally and/or in writing; 

▪ Developing a complaint form; and 

▪ Identify who employees should contact to report incidents or complaints (i.e. 
supervisor, human resources representative, Chief Administrative Officer, etc.). 

The above information should be included in your bullying and harassment policy.  In general, 
employers can require a complaint to be in writing in order to proceed with an investigation, 
and we recommend attaching a sample complaint form to your organization’s bullying and 
harassment policy.  WorkSafe BC has developed a sample complaint form which is attached to 
this paper and can be tailored to fit your organization’s needs. 

Some complainants may be reluctant to file a written complaint for fear of retaliation by the 
respondent.  In such cases, the employer should request that the complainant provide written 
details of the complaint.  If the complainant is unwilling to do so, employers may still be 
required to investigate depending on the nature of the allegations.  This is because of an 
employer’s general duty to provide a safe workplace and obligations under WorkSafe.  Once a 
complainant comes forward, an employer cannot guarantee anonymity given its obligations to 
investigate allegations of bullying and harassment and the requirements of a fair investigation 
as discussed below. 

III. FAIRNESS IN INVESTIGATIONS 

An investigation must be fair to both the complainant and respondent.  Generally, this will 
require disclosing the identity of the complainant to the respondent. 

A flawed investigation process can cause serious harm in the workplace and result in liability to 
the local government.  This is particularly true where an employee is disciplined or dismissed 
following an investigation that is found to be unfair or not impartial.  The Supreme Court of 
Canada recognized what they termed an organizing principle of good faith that applies to all 
contracts (Bhasin v. Hrynew, 2014 SCC 71).  Under this principle, parties generally must perform 
their contractual duties honestly and reasonably and not capriciously or arbitrarily.  Therefore, 
employers must exercise their obligation to conduct workplace investigations in good faith.   
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What is fair depends on the nature of the complaint.  The Court in Leach v. Canadian Blood 
Services, 2001 ABQB 54 found that the investigation of allegations of sexual harassment was 
fair for the following reasons: 

▪ The respondent was notified about the complaint;  

▪ The respondent was given a copy of the harassment policy to review;  

▪ The respondent was given time to consider his position before the next meeting;  

▪ The respondent was given a copy of the complaint and given an opportunity to 
respond to the written complaint; 

▪ The respondent was asked at the outset of the investigation whether he wanted 
to have his legal counsel attend the meetings; and 

▪ Detailed minutes of the meeting were kept.  

While we recognize that there will be costs involved in conducting an investigation, a 
procedurally fair investigation that results in a report and recommendations that can be relied 
on will undoubtedly save money in the long run. 

IV. INVESTIGATOR 

There are many experienced investigators that local governments can retain to conduct a 
workplace bullying and harassment investigation.  Two things you will want to consider when 
retaining an investigator are: 

▪ Whether to retain an investigator who is also a lawyer; and 

▪ The role of the investigator. 

The reason you may wish to retain an investigator who is also a lawyer is so that the local 
government can claim solicitor-client privilege over the report if it chooses.  In some cases, 
transparency will be important and you will want a report that can be disclosed to both the 
complainant and respondent.  In such cases, it is not necessary to retain legal counsel to 
conduct the investigation.  However, it is important to be aware that just because a lawyer 
conducts an investigation does not mean the report is protected by solicitor-client privilege, as 
will be discussed below. 
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A. Solicitor-Client Privilege 

Privilege can be claimed over a workplace investigation report when the report is prepared by a 
lawyer and the lawyer prepares the report in his or her capacity as a legal advisor. Therefore, 
there must be evidence of three things: 

▪ The report was prepared by a lawyer for a client;  

▪ The report was prepared to provide legal advice to the client; and  

▪ The report was intended to be confidential. 

Proving that the report was prepared by a lawyer for a client is a simple requirement to meet.  
All that needs to be shown is that the local government retained a lawyer to conduct the 
investigation and that communications related to the investigation occurred only between the 
municipality and the lawyer (Whistler (Resort Municipality), Order F14-29 2014 BCIPC 32, at 
paras 18, 21).  

Demonstrating that a report is confidential is also a simple requirement to meet.  For example, 
the report can be marked expressly as confidential and the investigator can communicate to 
the complainant, respondent and witnesses interviewed, at the start of the investigation, that 
the report will remain confidential.   

Establishing that a report was prepared to provide legal advice can be more difficult. There 
must be evidence that the lawyer was hired to conduct the investigation in order to provide 
legal advice, and the lawyer must have actually provided legal advice in the report.  If a lawyer 
is hired to conduct an investigation, and the lawyer only investigates facts or determines 
whether an internal policy was followed, the lawyer is not providing legal advice and the report 
will not be protected by privilege (Howard v London (City), 2015 ONSC 156, at para 68-70).  

However, if the lawyer is hired to investigate facts and to advise on what potential legal 
implications those facts may have, or what course of action should be taken in the particular 
circumstances, then the lawyer is providing legal advice and the report will be protected by 
privilege, including the facts determined by the lawyer.  Therefore, the retainer letter with the 
lawyer/investigator should expressly state in plain terms that the lawyer is hired to provide 
legal advice and that communications are confidential.  If an investigation report is prepared by 
in-house counsel, the report may still be protected by privilege, but the context must be clear 
that the purpose of the investigation is to provide legal advice. 
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B. What Information is Privileged? 

Anything that is necessary for the lawyer to provide legal advice is protected by privilege 
(Gower v Tolko Manitoba Inc, 2001 MBCA 11, at para 19). Therefore, facts that are necessary to 
provide legal advice will be privileged, but facts or communications that are not necessary to 
provide legal advice, or were collected before legal advice was required, are not. 

V. SCOPE OF INVESTIGATION 

You will also want to consider the scope of the investigation.  Will the investigator simply 
perform fact-finding and make a determination of whether bullying and harassment occurred?  
Or, will the investigator also make recommendations in light of the investigator’s findings?  In 
most cases, we recommend that the investigator also make recommendations.  However, a 
local government can retain the investigator to make findings of fact and then later decide if it 
also wants the investigator to make recommendations.  The scope of the investigation should 
be clearly set out in the retainer letter with the investigator. 

Given that the investigators are to be independent and objective, investigators are the masters 
of their own process.  Investigations generally involve providing details of the complaint to the 
respondent, which includes the identity of the complainant.  They also involve interviews with 
the complainant, the respondents, and any relevant witnesses.   

The investigator will determine what information is provided to the respondent and witnesses.  
The investigator will also determine who they need to interview and what documents they 
need to review as the investigation proceeds.  Investigators generally provide information to 
the complainant and respondent regarding the investigation process, expected timetable, roles 
and responsibilities of anyone involved in the investigation, and confidentiality of the 
investigation. 

The local government, in discussions with the investigator, will need to consider whether any 
interim measures are needed to limit the potential for any retaliation against the complainant, 
such as directing the respondent to not have any communications with the complainant or 
moving workspaces.  In some situations, a respondent may refuse to be interviewed by the 
investigator.  In general, employees have an obligation to participate in an investigation as part 
of their duty of loyalty to the employer.  If an employee refuses to participate in an 
investigation, the employer may be able to impose discipline.  More importantly, the employee 
will have to deal with the consequences (i.e. discipline) of an investigation proceeding and 
findings being made without the investigator having the opportunity to hear the respondent 
employee’s side of the story. 
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The same issue can arise if the respondent is an elected official.  Again, the investigator will 
have no choice but to proceed with making findings and recommendations without the benefit 
of the evidence of the elected official/respondent.  Depending on the nature of the allegations 
and recommendations, the elected official may face a censure process based on the report 
prepared by the investigator.  In our view, an elected official who refuses to participate in an 
investigation in which the elected official is a named respondent does so at their peril. 

VI. INVESTIGATION REPORT 

Another issue to be considered prior to commencing an investigation is to consider who will 
receive any report prepared by the investigator.  You will need to consider the nature of the 
complaint, the identities of the complainant(s) and respondent(s) and the need for 
transparency as opposed to confidentiality.   

In some investigations, the entire report is provided to both the complainant and respondent.  
In others, a confidential report is prepared for the local government and a summary is prepared 
for the complainant and respondent.  As noted above, some reports will be protected by 
solicitor-client privilege.  In those cases, the local government will need to consider what 
information is provided to the parties and whether it wishes to waive privilege over the report.  
There is no one correct approach as the facts underlying each investigation are unique.  In some 
cases transparency is important, while in others confidentiality is the more pressing priority. 

Once the report is finalized, the local government will need to consider next steps, including 
whether any discipline is warranted.  This will, of course, depend on whether there has been a 
finding of bullying and harassment.  Where there is a finding of bullying and harassment, the 
local government will need to consider what discipline, if any, is appropriate.  This will depend 
on all the circumstances including the severity of the conduct, the length of service of the 
employee, whether there is any previous discipline, and any mitigating circumstances such as 
provocation or remorse. 

If the report contains recommendations, the local government will need to consider which 
recommendations it wishes to implement.  You will want to keep a record of what has been 
implemented, by whom and when, so you can show the steps taken in response to the 
complaint of bullying and harassment in the event there is a WorkSafe claim, human rights 
complaint or constructive dismissal litigation. 

VII. PRIVACY 

Local governments also need to be aware of their obligations under the Freedom of Information 
and Protection of Privacy Act (“FIPPA”) to protect personal information, as well as responding 
to freedom of information requests for information relating to a workplace investigation, 
including any report prepared.  
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When a workplace investigation is undertaken, several competing privacy interests may arise 
over the disclosure of documents created in the course of the investigation, including the 
privacy interests of the complainant, the respondent and other employees.  To protect this 
personal information, workplace investigations are usually conducted in confidence.  However, 
even if an investigation is conducted in confidence, a municipality may still have to disclose 
records or documents that are created in the course of the investigation under FIPPA, and 
therefore, confidentiality can never be guaranteed.  

Under FIPPA, a person who applies for the disclosure of records and documents from an 
investigation has a right to all documents that contain personal information about him or 
herself that is in the local government’s possession (s. 4(1)).  Therefore, any record that 
contains personal information about that person must be disclosed unless there is an exception 
in FIPPA.  In the context of workplace investigations, several exceptions can be used to protect 
documents that result from a workplace investigation, including, among others, documents 
that contain advice or recommendations (s. 13), legal advice (s. 14) or documents that contain 
personal information about a third party that would unreasonably invade that person’s 
personal privacy (s. 22).  

A. Advice or Recommendations 

Under s. 13, local governments can withhold advice or recommendations developed for a public 
body, including advice or recommendation relating to employee and labour relations.  The 
purpose of s. 13 is to allow public bodies to receive advice and recommendations in confidence 
so they can engage in full and frank discussions regarding such advice and recommendations.   

While factual information itself cannot be withheld under s. 13 (2)(a), the Court in ICBC v. 
Automotive Retailers Association, 2013 BCSC 2025 found that s. 13(1) of the Act applies to 
advice and recommendations, as well as the factual information that is integral to that advice 
and recommendations. 

B. Legal Advice 

Local governments can withhold information that is legal advice provided to a municipality (s. 
14). Whether a document is protected because it contains legal advice depends on whether the 
document is protected by solicitor-client privilege as discussed above.  In the Whistler case, the 
applicant was the complainant and he requested a copy of the investigation report.  The RMOW 
withheld the report on the basis that it was protected by solicitor-client privilege because the 
investigation was conducted by legal counsel for the purpose of providing legal advice.  The 
Adjudicator agreed and made the following comments at para. 26: 

Previous decisions have determined that if a client hires a lawyer to do the work 
of an investigator only, then records produced in those circumstances are not 
privileged.  However, when a client hires a lawyer to investigate and provide 
legal advice, the records are privileged so long as they meet the other parts of 
the test for either legal advice privilege or litigation privilege. This includes the 
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legal advice a lawyer provides as well as the information the lawyer uses to 
prepare the advice. In College of Physicians, the Court held that “[l]awyers must 
often undertake investigative work in order to give accurate legal advice. In this 
respect, investigation is integral to the lawyer's function”.  Once Whistler made 
the decision that the applicant’s complaint should be investigated, it had several 
choices about how to proceed. It did not have to hire a lawyer. What the 
evidence clearly shows is that Whistler decided to hire a lawyer to investigate 
and provide legal advice. My review of the Investigation Report confirms that 
this is exactly what the Investigating Lawyer did. These facts lead me to conclude 
that the entire Investigation Report is privileged. 

C. Third Party Privacy Interests 

Workplace investigations usually contain the personal information of various employees, 
including the complainant, respondent and witnesses interviewed.  When a record contains 
another person’s personal information, the local government may withhold that document if 
disclosure would unreasonably invade that person’s privacy.  Personal information is any 
information recorded about an individual that can identify that individual except for contact 
information (FIPPA, Schedule 1).  

Personal information in the context of workplace investigations includes information regarding 
the performance of an employee’s duties, whether that information is disclosed by the 
employee him or herself or by another employee.  Even if the record contains personal 
information about an employee’s duties or performance, the record may only be withheld if 
disclosure would unreasonably invade that employee’s privacy.   

Under s. 22(3)(d) of FIPPA, it is presumed that disclosure of information relating to employment 
history is an unreasonable invasion of an employee’s privacy.  Therefore, information that 
relates to the performance of an employee’s duties may be withheld if disclosure would 
unreasonably invade that employee’s privacy.  Records and documents that are created for an 
investigation that disclose statements by witnesses or complainants about a person’s 
workplace behaviour or actions is personal information that is presumptively unreasonable to 
disclose (University of Northern British Columbia, Order F14-18, 2014 BCIPC 21, at para 22).   

Unique issues arise when a complainant requests a copy of an investigation report or other 
documents prepared as part of the investigation process.  As noted by the Adjudicator in Order 
F08-16 at para. 65:  

Disclosure to a complainant of the existence and nature of her or his own 
complaint, despite this information being personal information of the individual 
complained against, is not generally an unreasonable invasion of that individual's 
personal privacy because the complainant is already aware of the details of her 
or his own complaint. However, if the record in question aggregates or 
intertwines the information provided by the complainant with other complaints 
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or with complaint information from other sources, then the balance under s. 22 
will normally favour protection of the third party's privacy. 

This was the issue in a recent order involving the University of Victoria (Order F15-54, 2015 
BCIPC 57).  Although there was some information about the applicant in the investigation 
report, the Adjudicator determined that the information in the report fell within the scope of s. 
22(3)(d) of FIPPA as it contained a number of allegations about the third party’s conduct in the 
workplace, the third party’s responses to those allegations as well as evidence, statements, 
findings and conclusions of the investigation.  Therefore, it was presumed that disclosure of this 
report would be an unreasonable invasion of the third party’s privacy.  In finding that this 
presumption was not rebutted, the Adjudicator noted that the investigation was conducted in 
confidence and its disclosure may unfairly damage the third party’s reputation. 

The Adjudicator also considered whether UVic was required to sever the report given that it 
contained some information about the applicant.  The Adjudicator agreed that UVic was not 
required to sever the report as the applicant’s personal information was “inextricably 
intertwined” with the third party’s personal information such that disclosure of the applicant’s 
personal information would be an unreasonable invasion of the third party’s privacy.  As noted 
by the Adjudicator at paras. 26-27: 

A number of orders have considered the issue of joint or “inextricably 
intertwined” personal information of two or more individuals. They have 
generally found that it is not reasonable to separate an applicant’s personal 
information from a third party’s personal information in such cases and that 
disclosing the joint personal information would be an unreasonable invasion of 
third-party privacy. 

While there is a small amount of information about the applicant in the record in 
this case, it appears in the context of workplace matters involving the third 
party. The applicant’s personal information is inextricably intertwined with the 
third party’s personal information and it would not, in my view, be possible to 
disclose the applicant’s own personal information to her without also disclosing 
the personal information of the third party. I noted above that disclosure of the 
third party’s personal information to the applicant would be an unreasonable 
invasion of the third party’s privacy. I find that it is not reasonable to sever the 
third party’s personal information from the record in dispute and disclose the 
remainder to the applicant. 

The Adjudicator also agreed it was not possible for UVic to create a summary of the applicant’s 
personal information without revealing the identity of individuals who supplied personal 
information in confidence (s.22(s) of FIPPA). 
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Parts of a report that summarize the applicant’s own evidence or email exchanges that include 
the applicant as a recipient will likely have to be disclosed, if it is not intertwined with other 
third party personal information (UNBC, at para 30). In UNBC, the Adjudicator ordered the 
disclosure of the following information (paras. 51 and 52): 

Among the information where the presumption has been rebutted is for the 
complaint and evidence the applicant provided for the investigation. It would not 
be an unreasonable invasion of third party privacy to disclose this information to 
the applicant, which he already knows because he is the source of the 
information. I also find that the presumption has been rebutted for the emails 
between the applicant and the third party, since the applicant already knows the 
contents of those emails. I therefore find that s. 22 does not apply to this 
information, and require UNBC to provide it to the applicant. 

I also find that the presumption has been rebutted for some of the other 
information in the report. I reach this conclusion, for example, for the 
information outlining the scope of the investigation, as well as a list of monies 
awarded to the applicant. Most of this information where the presumption is 
rebutted is from other records that are directly copied or transcribed into the 
investigation report. One of these records is a website printout. There is also 
information from the applicant’s student file that is primarily about the 
applicant, but also contains personal information about the faculty member. In 
my view, it would not be an unreasonable invasion of the faculty member’s 
privacy to disclose this information. 

As with all other requests for information, all of the responsive records will need to be 
reviewed and a determination made about what records can be withheld, whether the records 
can be severed, and whether a summary can be prepared if the information is the personal 
information of the applicant.  The identity of the applicant will also be relevant to whether 
records can be withheld.  It is more likely that some information will be required to be disclosed 
if the applicant is a complainant or respondent, than if the applicant was not a party to the 
investigation. 

VIII. CONCLUSION 

It is important that local governments investigate bullying and harassment complaints, and that 
those investigations are fair to both the complainant and respondent.  What is a proper 
investigation depends on the particular circumstances of the complaint, including the conduct 
complained of and the identity of the complainant and respondent.  While this paper has not 
focused on the liability that can result from not properly investigating complaints, substantial 
costs and liability can result if complaints of bullying and harassment are ignored or not 
investigated in a fair manner. 
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